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Abstract: This joint report includes the five legal national
reports on the taxation of partnership in the Nordic coun-
tries. The general contents of these reports are summa-
rized and thoroughly analyzed in Liselotte Madsen’s Gen-
eral report, published in this issue of the NTaxJ. For addi-
tional information, details on legislative measures etc. we
find it important, however, to also publish the national re-
ports in full length. We hope you will find it valuable as
well.
The respective national reports appear in alphabetic or-
der, in regard to the countrywhich regulation is presented.
Name of the country reporter and contact information are
presented in the beginning of each report.

Keywords: Partnership; shared liability partnerships; lim-
itedpartnerships; internal partnerships; shippingpartner-
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1 Denmark
By Inge Langhave Jeppesen

1.1 Corporate legal regulations

1.1.1 Company law rules for personal companies

Freedom of contract applies in the Danish company law.
This means that the owners can choose the form of com-
pany that best suits the type of business they wish to op-
erate. There are a number of different types of company
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fromwhich to choose. Capital companies comprise of pub-
lic limited companies and private limited companies, both
ofwhich are regulated by theDanishCompaniesAct (selsk-
absloven). Unlimited companies (such as sole trader busi-
nesses or partnerships), known in Denmark as personal
companies (personselskaber), are an alternative to capi-
tal companies. The fundamental difference between these
two types of company is the owners’ liability. Liability is
limited in relation to capital companies, while in the case
of unlimited companies at least one owner is liable for the
whole of the company’s debt Friis Hansen and Krenchel
(2014).

InDenmark, there are four common types of unlimited
companies, namely partnerships, limited partnerships,
partner companies, and jointly owned shipping firms. It
is important to be aware of the fact that personal compa-
nies are not regulated by company law legislation but are
regulated by company law practice. Therefore, the regula-
tion of personal companies is established by nonbinding
rules of practice FriisHansen andKrenchel (2014);Madsen
(2011).

A partnership (interessentskab) is a cooperation that
is based on an agreement between at least two partici-
pants about the operation of a common business enter-
prise (Friis Hansen and Krenchel 2014). Partnerships are
defined in detail in §2(1) of the Danish Act on Undertak-
ings Carrying on Business for Profit (lov om visse erhvervs-
drivende virksomheder) as: “. . . a business activity, where
all the participants are personally liable, unlimited and
jointly and severally, for the activity’s obligations”. In re-
lation to practice, there is a modified subsidiary liability.
This means that the participants first become liable when
a claim has been brought against the partnership and has
not been paid within reasonable time Friis Hansen and
Krenchel (2014). Resulting from joint liability, a partner
who pays off a debt belonging to the partnership can then
make a subsequent claim against the other partners. Due
to a lack of company law regulation, it can be difficult to
determine whether a business association is a partnership
or joint ownership. Joint ownership is recognized as exist-
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ing where a number of people jointly own a common asset
without forming a company. If, on the other hand, in the
course of regulating a business enterprise it is established
that there are business activities involving the participa-
tion of the association’s participants, then this is consid-
ered a partnership and, thus, a company Friis Hansen and
Krenchel (2011).

A limited partnership (kommanditselskab) is defined
in §2(1) of the Danish Act on Undertakings Carrying on
Business for Profit as: “a business activity, where one or
more participants, the general partners, take on unlim-
ited personal liability; and, if there are several participants
who are jointly and severally liable for the business’ obli-
gations, they do so while one or more participants, the
limited partners, have limited personal liability for the
business’ obligations”. Therefore, a limited partnership is
characterized by the fact that not all the participants have
taken on unlimited liability because the limited partners’
liability is limited to the value of their deposits. This is
an indirect subsidiary liability. This means that it is only
the limited partnership or its bankruptcy estate that may
require the limited partners to pay off the residual liabil-
ity Friis Hansen and Krenchel (2014). The general part-
ner will often be a Danish private limited lability company
with a minimum amount of capital.

A partner company (partnerselskab) is an in-between
option, between a limited partnership and a capital com-
pany, being comprised of, on the one hand, a general part-
ner who takes on unlimited liability and, on the other, par-
ticipants who own shares and have limited personal liabil-
ity. Under §5(1)(21) of the Danish Companies Act, a partner
company is defined as a limited partnership, “. . . where
the company’s limited partners have invested a particular
amount of capital, which is divided into shares . . .“. With
thenecessary adjustments, apartner company is regulated
by the provisions of the Danish Companies Act in accor-
dance with §358. This means that the Danish Companies
Act sets out the framework for a partner company’s oper-
ation. One consequence of the Act’s regulation is that, in-
ter alia, a partner company must be formed with a mini-
mum capital of DKK 500,000 of which DKK 125,000 must
be liquid. It also means that a Memorandum of Associa-
tion must be drafted and filed with the Danish Business
Authority (Erhvervsstyrelsen), so that the partner company
can achieve legal capacity. In addition, company rules
(vedtægter) and rules about minority protection must be
drawn up. Further, it is a requirement that a partner com-
pany has a management structure that corresponds to a
public limited company Madsen (2011).

A jointly owned shipping firm (partrederi) is the only
form of company that may be used when several persons

own a ship together. According to §102 of the Marine Act
(søloven), when a ship is owned by a number of joint own-
ers, each joint owner only takes on personal liability for
the company’s obligations that is equivalent to his or her
share of the company’s capital. As the use of jointly owned
shipping firm is quite limited, it will not be discussed in
further detail here.

1.1.2 Company law rules for formation, changes in
ownership, and selling of a business

The fact that there is no legal regulation of personal com-
panies also means that, as a starting point, there are no
provisions regulating, for example, the formation of per-
sonal companies. Instead, activities such as establishing a
personal company simply happen according to an agree-
ment between at least two company participants.

A partnership is established when at least two peo-
ple come together to operate a business. There will of-
ten be an agreement that regulates the relationship be-
tween the partners, but this is not necessarily the case.
From the outset, there is a declaratory understanding that
a partner cannot withdraw from the business association
and, therefore, a partner’s withdrawal can only happen
by agreement with the other partner or partners. Entry
into and withdrawal from a partnership is based on an
agreement between the partners, including whether en-
try or withdrawal must be accompanied by a payment. If
consent in relation to a change of debtor is not received,
then thepartnerwho iswithdrawingbecomes liable for the
partnership’s debt, as it exists immediately prior to with-
drawal Madsen (2011).

In the case of limited partnerships, the consequences
of withdrawal are different if it is a general partner or a
limited partner who seeks to withdraw from the partner-
ship. A general partner cannot withdraw from a limited
partnership without the consent of all the limited part-
ners. However, a general partner can terminate the limited
partnership upon giving reasonable notice. On the other
hand, a limited partner’s liability is limited to his or her in-
vestment or share in thepartnership (kommanditanparten)
and, therefore, it is assumed that he or she may freely as-
sign the share to another. However, the limited partner
cannot terminate the limited partnership Madsen (2011).
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1.2 Tax law regulation

1.2.1 Qualification of companies

Under Danish tax law, a company’s liability to tax is pro-
vided for in §1 of the Corporation Tax Act (selskabsskat-
teloven). In reference to personal companies, two partic-
ular categories in the Corporation Tax Act are relevant to
distinguish them fromother types of companies. These are
companies with limited responsibility under §1(1)(2) of the
Act; and other associations under §1(1)(6).

Paragraph 1(1)(2) of the Corporation Tax Act applies,
inter alia, to “. . . other companies, in which none of the
participants are personally liable for the company’s obli-
gations, and where the profits are shared in relation to the
participants’ invested capital”. Thus, §1(1)(2) of the Corpo-
ration Tax Act establishes two essential criteria excluding
personal companies from capital companies: none of the
participants may have personal liability; and profits are
to be shared in direct relation to invested capital. Delim-
itation that is more detailed occurs in practice, where the
question of personal liability is central.

As a starting point, a company is the taxable en-
tity when none of the participants have personal liability.
Therefore, according to tax law, a personal company exists
when at least one participant is personally liable. The sig-
nificance of a limit onpersonal liability hasbeen evaluated
in judicial as well as administrative practice.

Examples of a general limitation on liability exist in
the Danish practice concerning partnership projects (an-
partsprojekter), which are set up for the purpose of sav-
ing on or postponing the payment of taxes. The partic-
ipants were personally liable from the outset. However,
when the underlying agreements, including a partnership
agreement, a leasing agreement and a loan agreement,
were considered as a whole, the reality was that the par-
ticipants had cut themselves off from any risk and, sub-
sequently, liability. Therefore, the companies in question
were taken to be regulated by §1(1)(2) of the Corporation
Tax Act.1 Thus, a general limitation on liability can have
an influence on the qualification of an entity for tax pur-
poses.2

1 It should be noted that the status as partnership was not overruled
by the courts with reference to the liability limitation, but with an
assessment that the participants did not have property rights to the
assets in the company. Thus they were not allowed to deduct for de-
preciation: see TfS 2000, 1011 H.
2 Amore detailed discussing of the case law in the area canbe seen in
Liselotte Madsen in Den skatteretlige behandling af personselskaber,
pp. 70–75.

In cases of a specific liability limitation, depending on
the agreements in existence, the number of creditors and
the size of the creditors’ claim in relation to the associa-
tion’s total debt, it can mean that the association is not a
personal company Madsen (2011).

In Danish tax law, particularly in relation to limited
partnerships, whether the status of a limited partnership
as a personal company is conditional upon a general part-
ner being a part owner has been discussed. The judgment
in TfS 1990, 21H refers to the fact that, in administrative
practice, deposits by the limited partners are associated
with a right of ownership of the business’ assets. It is un-
clear, however, whether this reference to administrative
practice is also a basis for finding that a right of joint own-
ership is a condition for the existence of a personal com-
pany Madsen (2011). This question has led to a significant
discussion in Danish tax law – a discussion that may be
summed up with the following quote: “With the above
practice following TfS 1990, 21 H, it may be concluded that
the right of joint ownership referred to in the practice of
the administrative authorities and the Eastern High Court
is not an indispensable requirement of a general partner.
The right of joint ownership, however, will continue to be
a central criterion in the evaluation of whether there is a
personal company”Madsen (2011, 61). Therefore, itmaybe
concluded that a general partner’s right of joint ownership
is not decisive in deciding whether a limited partnership
qualifies as an independent tax subject or as a transpar-
ent association.3

Paragraph 1(1)(6) of the Corporation Tax Act is an ag-
gregate clause, which covers body corporates that are not
included in any of the other tax liability provisions of the
Act. The provision contains no real guidance on how these
body corporates may be distinguished from fiscally trans-
parent entities.

It is clear from practice in the area that the criterion of
limited liability is complemented by other criteria. In this
context, weight is given to the purpose of the association.
If the purpose is nonprofit or charitable, then it is likely
that the association is covered by §1(1)(6) of the Corpora-
tion Tax Act Pedersen et al. (2015). In practice, there are
similarly a number of criteria that point to the existence of
a personal company:4

• Thewithdrawing participant has a right to a sizeable
share of the association’s assets.

3 A detailed presentation and discussion of the issue can be found in
Liselotte Madsen, Den skatteretlige behandling af personselskaber,
pp. 49–61.
4 See TfS 1999, 419 H and SKM2001.417.VLR.
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• The assets or sales price is shared among the partic-
ipants on the dissolution of the association.

• Important decisions require unanimity among the
participants.

• The association has a trading / business purpose.
• The association has few owners.
• The participants’ ownership rights to assets are pro-
portionate.

In summary, it canbe concluded that personal liability
is central in relation to the qualification of a personal com-
pany. Thus, at least one company participantmust take on
personal liability for a company to qualify as such. There
must be a concrete evaluation of any liability limitations
when assessing the form of company being used; and in
any event, general liability limitations can mean that an
association is not a personal company.

A consequence of qualifying as a personal company is
that an association will be transparent for tax assessment.
Total transparency applies in Danish tax law.

In addition, it should be noted that in someof theDan-
ish special antiabuse provisions, fiscally transparent enti-
ties are defined as: “. . . legal persons, which do not con-
stitute body corporates pursuant to Danish tax law, but
whose conditions are regulated by company law, a com-
pany agreement or rules of association”.5

1.2.2 Ongoing taxation

Total transparency implies that taxation occurs at the par-
ticipant level. This means that every participant is taxed
according to his or her share of the income and expenses.
However, it may be the subject of agreement that the prof-
its are not shared according to the share of ownership, but
according to the contribution made to the running of the
business Madsen (2011). A participant in a personal com-
pany can be both a natural and a legal person; and it is
the rules that apply to natural persons and to companies
respectively, that regulate ongoing taxation.

In relation to spouses who reside together, according
to §25 A(1) of the Tax at Source Act (kildeskatteloven), a
special rule applies requiring the result of a business to
be taxed under the name of the spouse who to largest ex-
tent operates it, even if both spouses participate. This situ-
ation may be regarded as a violation of transparency. Un-
der §25 A(8), however, there is the opportunity to choose

5 This is the case in the second sentence of §2(1) of the Tax Assess-
ment Act (ligningsloven) and in §2 C(3) of the Corporation Tax Act.

anequal distributionof thebusiness’ result if both spouses
have participated in running the business to an equal ex-
tent and are liable to the same extent for the business’ obli-
gations.

A significant consequence of the fact that income is
calculated and taxed at the participant level is that each
participant makes choices, allowed for by the legislation,
in connection with the calculation of taxable income.
These choices include, for example, whether to make de-
ductions for depreciation, including the amount todeduct;
the choice of the valuation principles to use in relation to
inventory and work in progress; and the choice of the ac-
crual principle in relation to certain capital gains. It also
means that some personal company participants may be
affected by the special Danish rules on taxation of profes-
sional traders of stocks, bonds and real estate (nærings-
beskatning), while others from the same personal com-
pany are covered by the normal rules on taxation of capital
gains. Finally, itmeans that thenatural personmay choose
to be taxed according to the special scheme for taxation
of self-employed with an ongoing taxation of the business
income of 23.5 percent.6 If a natural person participates in
more than one trading personal company, all of his or her
shares in the companies’ results must be included in the
special scheme.

When a participant has calculated his or her share
of the personal company’s income and expenses and has
made the choices discussed above, this calculation of in-
come is included in the statement of taxable income for the
natural person or company. If the income is showing a loss
this is dealt with in accordance with the general rules that
apply to the participant – whether a natural person or a
company.

In relation to a natural person, a loss can be offset by
the participant’s general income, following the net income
principle in §4 of the State Tax Act (statsskatteloven).7 An
excess loss is carried forward and offset by any spouse’s
income and can generally be carried forward and offset in
the taxpayer’s and the spouse’s income in the next income
year, in accordancewith the applicable rules. This presup-

6 When the special scheme for taxation of self-employed is used, the
personal company participant can save-up in the company for a con-
tinually low tax rate. This is also possible, even if the personal com-
pany participant has withdrawn funds from the personal company,
when the withdrawn funds are kept within the frames of the special
scheme for taxation of self-employed. Thismeans that the funds have
not been withdrawn according to the rules in the special scheme for
taxation of self-employed.
7 For some partnerships the right to carry forward losses does not
exist. Reference is made to Section 6.
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poses that the personal company’s income is considered to
derive from a business enterprise.8

The natural person can choose to let taxation happen
according to the rules in the special scheme for taxation of
self-employed (virksomhedsskatteloven). If thenatural per-
son uses the special scheme, then a loss will be covered
by the special carryback rule that applies in that scheme.
This means that the loss will be offset by any amount de-
posited in the accumulated profits account (konto for ops-
paret overskud). The effect of this is that the withdrawn
amount will eliminate the loss and that the on account
business tax (virksomhedsskat) that has already been paid
on the withdrawn amount, will be paid to the taxpayer.

If the participant is a company that is fully liable to tax
in Denmark and the personal company is based in Den-
mark, the loss is reported in the company’s statement of
income. If the income statement subsequently results in a
loss, thismay be carried forward and offset in a later finan-
cial year. This should happen in accordance with the loss
restriction rules in §§12–12Dof the Corporation TaxAct that
apply to Danish companies being liable to tax.

If the participant is a company fully liable to tax
in Denmark and the personal company owns a perma-
nent establishment or real estate abroad, the participant-
company will be covered by the territorial principle, in ac-
cordancewith §8(2) of the CorporationTaxAct. Thismeans
that the income from a permanent establishment abroad
– regardless of whether it results in a profit or a loss –
as a general rule is not included in the Danish income
statement. However, a number of exceptions apply. The
territorial principle, therefore, does not apply to income
stemming from international shipping and aviation activ-
ity; neither does it apply when the source country does
not have the right to tax the permanent establishment pur-
suant to a double taxation treaty or other international
agreement.

If the participant is a foreign company, the incomewill
be liable to tax in Denmark, following the rules that apply
in relation to limited tax liability. Any loss may be carried
forward pursuant to the rules that apply to companies un-
der §§12–12D of the Corporation Tax Act.

The actual tax is calculated and paid pursuant to the
rules that apply for a natural person or company respec-
tively.

8 If the loss comes from a so-called hobby enterprise, then it cannot
be offset by other income, just as it cannot be carried forward and off-
set by income in the following years – neither from a hobby or other
income sources. In these cases, offsetting the loss and carrying it for-
ward is essentially excluded.

In the following section, some of the particular con-
ditions that apply in relation to taxation of personal com-
panies’ ongoing income will be mentioned. Specifically,
transfers between the personal company and the partici-
pant; the implications of limited liability; and the signifi-
cance of joint liability will be discussed.

1.2.2.1 Transfers between the personal company and
the participant

As a starting point, following from transparency under tax
law, a participant in a personal company is taxed on his
or her share of the personal company’s losses or profits.
Therefore, the question is how should transfers between
the personal company and the participant be dealt with
under tax law? Are the participant’s deposits and with-
drawals of no direct significance for the statement of in-
come, or do deposits and withdrawals constitute separate
remuneration, which influences the statement of taxable
income?

Even though a transfer to a participant is called
“wages,” it will be deemed to constitute a part of the dis-
tribution of profits and, therefore, it is not deductible in
the personal company. The wage agreement that should
be in place between the personal company and the partic-
ipant will thus appear to be simply an agreement between
the participants about the sharing of profits that does not
necessarily reflect ownershipMadsen (2011). However, tax
law literature presents an argument that participants, in
certain situations, can receive wages from personal com-
panies with a consequent right of deduction for the other
participants in the personal company when making up
their income statement. This will occur if the participant’s
share of ownership in the company is very small and, in
reality, the participant has no influence on the decisions
made in the personal company, or if the participant is gen-
erally considered an employeeMadsen (2011); Pedersen et
al. (2015). For example, this may be the case for a partici-
pant in a partner company. It can also occur with a limited
partner in a limited partnership, who operates as the care-
taker of the company.

If the participants in a personal company have agreed
to earn interest on their capital deposits in the personal
company, this will not constitute a separate remuneration.
A capital deposit represents an investment in the company
and a capital return is simply included as a part of the dis-
tribution of profits.9

9 See LSM 1955, 101 and TfS 1996, 256 LSR.
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Another question is whether the remuneration re-
ceived by a participant in a personal company in return for
making one or more assets available to the personal com-
pany is simply a part of the profit share or whether it can
be regarded as a separate remuneration?

In Danish tax law, the court has examined remuner-
ation in the form of interest payments on a participant’s
loan to the personal company.10 In the actual case, a loan
by a participant to the personal company was regarded as
a contribution regarding, the part of the loan that could
be attributed to the participant who had made the loan.
Therefore, there was no right to deduct the interest that
the personal company had to pay for that part of the loan.
On the contrary, the part of the loan that was attributed to
the other participants in the company was regarded as a
loan. Consequently, the other participants can make a de-
duction for interest, upon which, in turn, the participant
providing the loan must pay tax.

This decision has been criticized Madsen (2011). The
criticism builds upon an interpretation that, because of
total transparency, when there is an agreement between
the personal company participants about payment of re-
muneration for making an asset available to one or more
participants, that remuneration must be seen as a distinct
remuneration. This means that the participant who re-
ceives remuneration must pay tax based on, for example,
interest, royalty or lease, while the other participants can
deduct the expense in accordancewith the rules that apply
for the particular type of remuneration Madsen (2011).

Due to a lack of case law in the area, it is unclear
whether such remuneration should be dealt with as dis-
tinct remuneration with a right of deduction and subse-
quent taxation, or whether it forms part of the distribution
of profits.

1.2.2.2 The consequences for limited liability

The limited partners in a limited partnership and the par-
ticipants in a partner company take on limited liability
with their investments.With a view to counteracting a lim-
ited partner being able to deduct a loss that is greater than
the amount he or she is liable for, a deduction account
(fradragskonto) exists. This account has been developed
in practice on the basis of the decision in LSRM 1974, 38
and UfR 1983, 8 HR (Ligningsrådets anvisning in the TS-
cirkulære 1990, 1) and, today,maybe found inDen Juridiske
Vejledning, section C.C.3.3.4.

10 See LSRM 1983, 121.

The deduction account is calculated as the sum of:

a) “Capital deposit that may be regarded as subordi-
nated loan capital. Both paid and payable deposits
are to be included;

b) Purchase price for acquisition of a share of the com-
pany from another participant. Both the paid pur-
chase price and the acquired deposit liabilities are
to be included;

c) Obligations that follow from a limited partner’s joint
and several liability as a debtor for the company’s
debt, to the extent that the obligation finally affects
him or her without recourse against the other partic-
ipants;

d) Share in the limited partnership’s profits;
e) Taxed profits on the selling of the limited partner-

ship assets to the extent that the gains correspond
to depreciation having been deducted from the ac-
count;

f) Share in the limited partnership’s profits through
the sale of the company’s assets as well as share
in the limited partnership’s realized capital gains
(such as capital gains on redemption of loans) to
the extent that this amount remains deposited in the
company on the same conditions as subordinated
loan capital”.11

When making up the deduction account, the follow-
ing amounts shall be deducted:

g) “Share in the company’s operating deficit deducted
from the income statement;

h) Depreciation and devaluation, which is deducted
from a share of the company’s assets;

i) Advance depreciation as a result of the application
of allocation to the investment fund or deposits on
the startup account;

j) Advance depreciation on a share in the company’s
assets;

k) Share in the limited partnership’s realized economic
loss (not tax deductible costs and losses from the
company’s sale of assets) to the extent that the
amounts strain the limited partner’s capital account
in the limited partnership and they do notmatch the
tax writeoffs or reductions”.12

The idea behind the deduction account is that the par-
ticipant cannot deduct losses that exceed the amount that
the participant has deposited or may deposit in the form

11 Den juridiske vejledning, section C.C.3.3.4
12 Den juridiske vejledning, section C.C.3.3.4.



Taxation reports for the Nordic Tax Research Council´s annual meeting | 69

of deposit, liability, or any of the other conditions that are
mentioned in (a)–(f) above. The balance on the deduction
account expresses the maximum amount that the limited
partner can deduct either as his or her part of a loss real-
ized by the limited partnership or as depreciation.13

To the limited partner in a partner company, the sub-
ordinated loan capital represents the nominal share cap-
ital.14 It is unknown whether it also includes a premium
for share subscription. It is also unknown whether it in-
cludes subordinated loans to the partner company. It has
been argued that it should be the case when the limited
partner has waived the right of recourse against the other
company participants Hansen (2014).

As long as the deduction account is positive, a partici-
pant can deduct both loss and depreciation fromhis or her
participation, to the extent that the deduction stays within
the balance on the deduction account. If the amount of the
loss and depreciation exceeds the deposit, first, access to
depreciation is restricted and, next, access to use loss is
restricted.Where the deduction accountmay have become
positive, loss that has been covered by a deduction limit is
carried forward and used in a later income year.15 Unlim-
ited depreciations can simply be omitted and carried out
later.16

The interaction between the deduction account and
the ability to depreciate assetsmeans that the participants
in personal companies cannot depreciate an asset if the
deduction account is zero or negative. This is also the case
even though the income in a limited partnership is positive
in the relevant income year. However, there is one excep-
tion in practice that if the profit remains in the business
as subordinated loan capital, depreciation is still allowed,
so long as the depreciation remains within the amount by
which the profit exceeds the negative deduction account.17

If the deduction account falls into negative, an
amount that is the equivalent of the negative deposit shall
be treated as income. This does not apply, however, if the

13 The deduction account and its statement are explained in detail
and analysed in Liselotte Madsen, Den skatteretlige behandling af
personselskaber, pp. 160–177.
14 In SKM2013.790.SR, the deduction account was increased in con-
nection with converting the amounts owing to the limited partner in
the partner company to shares. The conversion created a capital de-
posit.
15 In SKM2013.790.SR, the increase of the deduction account in con-
nection with debt conversion meant that the limited partner received
a deduction for previous years’ loss that had not previously been de-
ducted.
16 Den juridiske vejledning, section C.C.3.3.4.
17 SeeLSRM1982, 166 andDen juridiske vejledning, sectionC.C.3.3.4.

negative deposit is due to an economic loss, which is not
deducted in the income statement.18

1.2.2.3 The meaning of joint liability

Joint liability means that a company participant may be li-
able for a loss, deficit, or debt in the personal company.
This may involve a loss that follows directly from the per-
sonal company participant’s joint liability, and it may in-
volve a loss that follows from a personal company partici-
pant’s uncollectible right of recourse against another per-
sonal company participant.

When a situation involves liability for loss that directly
flows from joint liability, this may be deducted as an oper-
ating loss if certain conditions are met. In Danish tax law,
a deduction for operating losses is not regulated indepen-
dently but the right to deduct is determined with the help
of two criteria – the causal criterion and the subject crite-
rion. In relation to loss that results from joint liability, the
causal criterion is relevant Madsen (2011).

The causal criterion arises out of §6 of the State Tax
Act, which provides that there is a right to deduct an op-
erating loss if it is the result of a normal operating risk.
Therefore, if a personal company is required to pay com-
pensation, for example, then the participants in the per-
sonal company with joint liability will be liable for this
payment. If the compensation constitutes a normal op-
erating risk then it will be deductible in the statement
of the taxable income. In reality, compensation takes on
the character of an operating cost that affects the per-
sonal company and can be deducted by the participants
in the personal company as a result of the need for trans-
parency.19 In practice, the right to deduct for other pay-
ments that come as a result of joint liability must also
be assessed against the causal criterion.20 In reference to
practice, it is decisive to the right to deduct that the loss
that brings on liability arises out of a normal operating
risk.

18 See TfS 1988, 566 SD and Den juridiske vejledning, section
C.C.3.3.4.
19 In TfS 1987, 59 H the Supreme Court acknowledges that a lawyer
who participates in a legal partnership can deduct compensation
paid by the legal business that resulted from liability for a negligent
action by another participant in the personal company. See, in gen-
eral, Liselotte Madsen, Den skatteretlige behandling af personselsk-
aber, pp. 219–224 for a close analysis of this problem.
20 See LSRM 1963.140 and an analysis of the case in Liselotte Mad-
sen, Den skatteretlige behandling af personselskaber, pp. 224–225.



70 | Axel Hilling et al.

The loss may also concern an uncollectible right of re-
course against another company participant. This can re-
sult if, for example, the personal company has a deficit
or because another participant has made unjustified with-
drawals. The right of recourse gives rise to a claim for the
participant who has had to cover such losses, in favor of
another participant. This claim is regarded as a receivable.
Therefore, the question is whether there may be a deduc-
tion for the loss brought about by the right of recourse. In
Danish tax law, deduction for loss on a receivable is reg-
ulated in the Tax on Capital Gains on Bonds and Securi-
ties Act (kursgevinstloven). The provisions are different de-
pending on whether the personal company participant is
a company or a natural person.

As a rule, according to §3 of the Tax on Capital Gains
on Bonds and Securities Act, companies may make a de-
duction for loss on receivables. Under §4(1) of the Act, an
exception to the rule applies in relation to loss on claims
against consolidated companies21 such losses are usu-
ally not deductible. Therefore, in general, companies can
deduct losses due to a right of recourse against the other
personal company participants unless it involves consoli-
dated companies.

In relation to natural persons, the right to make a de-
duction is determined in accordance with §§14–17 of the
Tax on Capital Gains on Bonds and Securities Act.22 Since
January 27, 2010, §14 of the Act provides for a general de-
duction for the loss on receivables encountered by natural
persons.23 Losses on receivables on closely related persons
and receivables on companies where the creditor is amain
stockholder are excluded in §14(2) of the Act. Paragraph 14
provides that loss encountered ona receivable arising after
January 27, 2010 may always be deducted unless it is cov-
ered by the exception in §14(2). The acquisition costs for
a recourse claim turning into a receivable makes up the
amount that the participant had to spend to pay out the
claim.

Paragraph 17 of the Tax on Capital Gains on Bonds
and Securities Act, as lex specialis, also provides for a de-

21 Described briefly, §4(2) of the Tax on Capital Gains on Bonds and
Securities Act defines consolidated companies as existing where the
same shareholders directly or indirectly ownmore than 50 percent of
the capital or the votes in each company.
22 In addition, §13 of the Tax on Capital Gains on Bonds and Secu-
rities Act provides for deduction for losses on receivables realised by
natural persons acting as professional traders with bonds and secu-
rities. Such loss is deductible as personal income. This provision is
not very relevant for right of recourse connected with personal com-
panies.
23 L 112, 2009/2010.

duction on receivables, although it is limited to losses on
receivables that “. . . have been acquired as remuneration
in trade and for losses on receivables that are addition-
ally acquired in connection with the commercial opera-
tion of the business”. The provision states that a deduc-
tion for this type of loss shall be determined in accordance
with §6 of the State Tax Act. There is a rich practice in this
area demonstrating that the decisive factor in relation to
the right to make a deduction is that the loss is connected
to the operation of the personal company. In practice, it
appears that loss on a recourse claim that arises out of a
deficit in the personal company is connected to the oper-
ation in such a way, that it may be deducted on the ba-
sis of §17 of the Tax on Capital Gains on Bonds and Se-
curities Act.24 On the other hand, loss suffered because a
personal company participant has made unjustified with-
drawals does not have the requisite connection to opera-
tions to allow the loss to be deducted under §17. Instead,
this type of loss relates to lending between the company
participants and will, today, only be deductible based on
§14 of the Tax on Capital Gains on Bonds and Securities
Act.25

The status on deductibility for loss due to a recourse
claim is, therefore, that such loss may be deductible pur-
suant to §17 of the Tax on Capital Gains on Bonds and Se-
curities Act, when the loss has the necessary connection
to operations – and, in the event, as personal income. Al-
ternatively, the loss may be deductible in accordance with
§14 of the Tax on Capital Gains on Bonds and Securities
Act, with the limitation that follows from §14(2) of the Act
– and, in the event, as capital income.26

1.3 Sale of the share in a personal company

Theway the formation of personal companies and the sale
of shares in a personal company is treated in Danish tax
law reflects the significance of the total transparency prin-

24 See, for example, TfS 1999, 985 V, U 1983, 1108 Ø, LSRM 1981, 205
and TfS 1996, 256 LSR. These decisions are all discussed by Liselotte
Madsen in Den skatteretlige behandling af personselskaber, pp. 227–
230.
25 See, for example, TfS 1996, 256 LSR, TfS 1997, 619Ø, TfS 2000, 62H
and LSRM 1956, 28. These decisions are mentioned by Liselotte Mad-
sen in Den skatteretlige behandling af personselskaber, pp. 230–234.
26 Paragraph 14(1) of the Tax on Capital Gains on Bonds and Securi-
ties Act provides that a net inventory of gain and loss must be carried
out, where §23 of the Capital Gains Act and §22 of the Taxation of Cap-
ital Gains on Sale of Shares Act are also relevant. In addition, there is
a minimum amount of 2,000 kr. so that the amount of the loss must
exceed 2,000 kr. before a deduction may be made.
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ciple, which is used inDanish tax law. As a consequence of
the transparency principle, every participant owns a share
of each and every asset and liability in the personal com-
pany.When there is change in the ownership structure, the
consequence is that shares in each asset and liability are
regarded as purchased or sold. This principle about part
sale and part purchase was established by the Supreme
Court decision in UfR 1983, 318 H.27

With the formation of a personal company, the princi-
ple has the effect that the individual participant is deemed
to have sold a share of any asset and liability transferred
to the personal company. Due to transparency, the shares
are regarded as sold to the other company participants. At
the same time the participant has purchased a share of the
assets and liabilities transferred to the personal company
by the other participants in the personal company. As far
as this relates to assets and liabilities, which are subject to
taxation on capital gains, the formation of a personal com-
panywill bring about taxationof the companyparticipants
in relation to whatever is deposited.

The principle about part sale and part purchase also
means that changes in the ownership structure is regarded
as a sale and respective purchase of the assets and liabil-
ities that form part of the partnership’s common assets.
For example, if there are three participants in a personal
company, each one of whom own a third of the company,
and one of the partners wishes to withdraw, this will mean
that he has disposed of his third of the company’s assets
and liabilities and transferred them to the two remaining
companyparticipants. Theyhave acquired one-sixth of the
personal company’s shares and liabilities and, following
this, each owns a half of the assets and liabilities in the
personal company. As a result of the part purchase, they
will have acquired the relevant assets and liabilities at dif-
ferent times and for different values.28

The principle about part sale and part purchase does
not apply; however, when a participant’s ideal proportion
of a personal company is sold directly to the incoming

27 A partnership owned shares in a Danish company. There were six
partners. Thepartnershipnominally transferred 600,000kr. in shares
from the common assets to the particular partner to a particular part-
ner, who thus became the direct owner of nominally 100,000 shares.
In reality, there was no offset in assets between the partners but the
Supreme Court found that each partner had undertaken a part sale
and part purchased of the relevant shares.
28 Something similar will happen if the ownership is increased by
one person, who will own 25 percent of the personal company. In
this situation, the existing personal company participants each have
ceded 25 percent of their shares to the incoming personal company
participant.

participant. It is only the statements of income for these
two that are affected by the sale and purchase, while the
other company participants are not affected for taxation
purposes.29

In relation to the closing down of a personal com-
pany, the taxation of the participants also happens in ac-
cordance with the transparency principle. This occurs in
one of twoways. If the personal companyhas sold its activ-
ity before actual closing down, taxation of the individual
participant will occur consistently with the transparency
principle in connection with the participant’s share of the
realized capital gains that are triggered by cession. In this
event, the actual closing down alone will trigger a distri-
bution of cash or debt. On the other hand, if the personal
company’s assets and liabilities are handed over to the
participants as part of the dissolution, consistent with the
principle about part sale and part purchase, this will trig-
ger taxation of the participants for the capital gains, which
are regarded as having been realized in connection with
the transfer.

It has been debated whether a part sale in connection
with changes in the ownership structure is regarded as
partly closing down the business. In SKM2007.56.HR, the
Supreme Court decided that this is the case. This has an ef-
fect on the taxation of the gain or the loss thatmay occur to
the operating equipment which is regarded as partly sold.

In Danish tax law, depreciation of operation equip-
ment follows the balance principle (saldometoden) found
in §5(2) of the Depreciation Act (afskrivningsloven), where
the acquisition cost for an operating equipment is in-
cluded on the balance and the selling price is left off. At
the end of the year, depreciation is calculated as up to
25 percent of the balance. This means that there is no ac-
tual statement of profit or loss in relation to selling the
asset. Instead, it only affects the balance; and the profit
or loss only indirectly affects the income statement in the
form of smaller or larger depreciations in the coming in-
come years. Paragraph 9 of the Depreciation Act consti-
tutes a special rule, which shall be used when equipment
is sold as part of closing down a business. Paragraph 9
of the Depreciation Act requires that there is a final state-
ment of profit or loss in connectionwith the selling,which,
as a starting point, must be included in the statement of
income in the year of disposal. Following the Supreme
Court’s decision referred to above, part sale of operating
equipment must be dealt with pursuant to §9 of the Depre-
ciation Act and, in the case of a profit, taxation is triggered

29 Den juridiske vejledning, section C.C.6.6.
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at the time of cession while, in the case of a loss, a deduc-
tion will be triggered immediately.30

In practice, there has been a particular tendency
for lawyers and accountants – the so-called Copenhagen
model (københavnermodel) – followingwhich lawyers and
accountants are not regarded as having bought or sold
goodwill in connection with buying into or withdrawing
from a personal company. The Danish tax authorities ac-
knowledge this practice, provided that it is part of the par-
ties’ agreement and it is commercially justifiable.31

1.4 Special antiabuse rules

Following the transparency principle, participation in a
personal company leads to the opportunity to deduct de-
preciations on the assets of the personal company at the
level of the participant. Therefore, to a great extent, per-
sonal companies have been used as part of tax planning in
the form of the so-called partnership projects (anpartspro-
jekter), because a loss can be offset against other income
and, therefore, postpone taxation of it. It is especially in-
teresting for natural persons.

The measures in §4(1)(9) and (11) of the Act on Per-
sonal Income (personskatteloven) are intended to limit
the opportunity to take advantage of personal compa-
nies in tax planning. The provisions apply to income in
self-employed businesses, when the number of owners is
greater than 10, and to income from rental of depreciable
operating equipment and ships, regardless of the number
of owners. In relation to both situations, it is a precondi-
tion that the taxpayer does not participate in the business
operations to a significant extent. Income from a partner-
ship project is capital income. Losses may only be set off
against income from the partnership project. Thus, it is
not permissible to offset the loss against other income. Par-
ticipants in partnership projects are additionally required
to submit a common tax account statement with common
depreciating, which must be taken into account in the in-
come statement.

Paragraphs 2 A and 2 C of the Corporation Tax Act
also provide for special antiabuse rules that are intended
to prevent the taxpayer from taking advantage of different

30 Paragraph 9 of the Depreciation Act contains a special rule in the
event of loss. If not all operation agents are ceded, deduction for the
loss will be postponed until such a time as they are ceded.
31 See a report on this practice in Rapport om den skattemæssige
bedømmelse af goodwill ved sammenlægning, opsplitning, ind- og
udtræden af personejede advokat- og revisionsvirksomheder, Decem-
ber 2003, p. 22.

qualifications of an entity in two different states in order to
achieve a tax benefit.32 The provisions build upon a prin-
ciple that the Danish qualification of the entity follows the
qualification that the entity has in the foreign state.

In accordance with §2 A of the Corporation Tax Act, a
company that is either fully or partly liable to tax in Den-
mark (taxable entity) and consolidatedwith a legal person
in a foreign state will be requalified as a fiscally transpar-
ent entitywhen the company is regarded as afiscally trans-
parent entity according to the rules of the other state. It is a
condition that there is control, as defined in §3B of the Tax
Control Act (skattekontrolloven), between the overseas le-
gal person and the Danish company,33 and that the foreign
state is a member of the EU, the EEA, or has a double taxa-
tion agreement with Denmark, in accordance with §2 A(4)
of the Corporation Tax Act.

Without this provision, the consolidated companies
may be able to take advantage of the mismatch in qual-
ifications to achieve favorable tax treatment in relation
to the interest on an internal company loan. The Danish
company would have a deduction for interest expenses on
internal company debt when making the Danish income
statement. Interest earned would not be taxed in the for-
eign state, because the interest payment to the consoli-
dated company in the foreign state could be regarded as
an interest payment between a branch and headquarters.
When a Danish company is requalified as a fiscally trans-
parent entity under Danish tax law, the owners are always
deemed to have a permanent establishment in Denmark,
following §2 A(8) of the Corporation Tax Act. This means
that the company does not have a deduction for interest
or royalties that are paid to the overseas owners, because
the payments will be deemed to be payments between a
branch and headquarters. It also means that any dividend
payments will not be considered to constitute dividends
and, therefore, there is no withholding tax on the divi-
dend.34

32 The provisions concern the overall problem about hybrid mis-
match, which is one of the themes in the BEPS report and provides for
the Danish solution to the problem. The provisions are inter alia dis-
cussed by Jane Bolander and Liselotte Madsen in National og global
beskyttelse mod skattespekulation ved brug af hybride selskaber i
U.2014B.385 and by Liselotte Madsen, SEL §2 A og §2 C –Når den skat-
teretlige subjektkvalifikation ændres, pp. 303-320 in Festskrift til Jan
Pedersen.
33 This means that the overseas companymust own, directly or indi-
rectly, more than 50 percent of the capital or 50 percent of the votes
in the Danish company: §3B of the Tax Control Act.
34 See the TaxMinister’s answers to questions 20 (skatteministerens
svar på spørgsmål 20) in Annex 76, L 119, 2003/04.
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Requalification does not mean that a company’s as-
sets and liabilities will be regarded as sold. In accordance
with §2 A(5) of the Corporation Tax Act, requalified trans-
parent units are considered to have “succeeded” in respect
of the relevant assets and liabilities, losses thatmaybe car-
ried forward and source limited losses.

The provision in §2 C of the Corporation Tax Act regu-
late the opposite situation. This is where entities that con-
stitute transparent entities become requalified as compa-
nies liable to tax under §1(1)(2) of the Corporation Tax Act.
Requalification occurs when the direct owners who pos-
sess more than 50 percent of the capital in the fiscally
transparent entity are based either in a state where such
an entity is considered a company liable to tax or in a non
EU state with whom Denmark has not a double taxation
agreement about relief of withholding tax on dividends.

The purpose of the provision is to prevent exploitation
of the different qualifications of the same entity in the two
states. Without the measure, for example, an American
company could place intangible assets in a Danish limited
partnership. If the activity in the limited partnership did
not constitute a permanent establishment, the return on
the intangible assetswill not be taxed inDenmark. Neither
will it be taxed in the United States, because the company
there is considered a company liable to tax. Therefore, one
may have reached a situation of double nontaxation of
the return on the intangible assets, which will first trigger
taxation in cases of dividend distribution to the American
owner.35 When an entity is requalified as a company liable
to tax, this ensures that it is regarded as a taxable entity
according to Danish tax law, thus allowing Denmark to tax
the return in question.

Requalification does not result in a personal com-
pany’s assets and liabilities being taken as sold, unless
they are no longer taxable in Denmark, pursuant to §2 C(4)
of the Corporation Tax Act. Under §2 C(5) of the Act, the
requalified company is considered to have “succeeded” in
relation to the assets and liabilities. In relation to partic-
ipants, requalification means that the selling of shares is
covered by the Taxation of Capital Gains on Sale of Shares
Act (aktieavancebeskatningsloven) and distributions rep-
resent dividends. Under §2 C(6) and (7) of the Corporation
Tax Act, the acquisition cost of the ownership share is cal-
culated as the taxable value of the participant’s ownership
share at the time of requalification.

35 The decision in SKM2008.446.SR is an example of such a situation
and is the direct reason for enactment of the provision in §2C of the
Corporation Tax Act.

Paragraph 2 of the Tax Assessment Act (ligningsloven)
states that transactions between parties with a decisive in-
fluence shall occur at arm’s length. This applies to agree-
ments between parties with a decisive influence, so long
as at least one of the parties is a taxable legal person. The
definition of decisive influence in §2 of the Tax Assessment
Act is also used in relation to decisions made under §11 of
the Corporation Tax Act, about thin capitalization. When
a decision is being made about whether a decisive influ-
ence exits betweena legal personandapersonal company,
due to the requirement of transparency, it is the relation-
ship between the company participant and the legal per-
son that must be evaluated. This means that if there is not
a participant who owns more than 50 percent of the votes
or capital, then there will not be decisive influence; and,
therefore, the provisions on thin capitalization will not be
relevant.

Paragraph 2(1)(2) of the Tax Assessment Act was
amended with a view to ensuring that the provisions on
thin capitalization are also relevant in situations where a
personal company is the direct owner of the capital com-
pany. Thus, in accordance with that provision, a fiscally
transparent entity is deemed to be a legal person for the
purposes of §§2(1), first sentence, and 2(3) of the Tax As-
sessment Act.36 In combination, these provisions ensure
that the personal company is not fiscally transparent in
relation to determining decisive influence, thus securing
that a loan from a personal company to a legal person con-
stitutes a controlled debt, when there is decisive influence
between the personal company and the legal person.37

1.5 National principles for international
relations

If a Danish personal company has foreign owners, it fol-
lows from the transparency that the foreign owners are to
be regarded as the taxpayer.38 The foreign owners will be

36 The following is clear from the last point in §2(1) of the Tax As-
sessment Act. The provision is a reaction to the ownership structure,
which capital funds chose in connection with the purchase of com-
panies in Denmark. The purchase often happened through a Danish
limited partnership with a number of overseas participants, none of
whom had a decisive influence. See the preparatory work to the Act L
116, 2005/2006.
37 The interest must be determined at arm’s length and a limitation
on deduction of interest may happen: see §11 of the Corporation Tax
Act.
38 This presupposes that theDanishpersonal company is not requal-
ified: §2 C, Corporation Tax Act.
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subject to limited tax liability inDenmark to the extent that
this is provided for in §2 of the Taxation at Source Act and
§2 of the Corporation Tax Act. Under Danish law, the per-
sonal company is a fiscally transparent entity and, there-
fore, distributions do not constitute returns, but on the
contrary will typically derive from a permanent establish-
ment or real estate in Denmark. In such cases, the income
deriving from the personal company will be subject to lim-
ited tax liability in Denmark.

In practice, it is clear that the qualification of a for-
eign entity must happen with reference to Danish domes-
tic tax law. Therefore, in deciding whether a specific case
relates to a taxable entity or a fiscally transparent entity, it
is the criteria set out in Section 2 above that are decisive.
In other words, the question of the personal liability of at
least one of the participants, the entity’s general purpose
and the criteria that have also developed inpractice are the
relevant factors.39 The foreign qualification is not decisive
in relation to the Danish qualification,40 and it is unclear
whether the foreign qualification has influence on the as-
sessment under domestic law.

The situationwhere foreign personal companies qual-
ify as suchunderDanish domestic tax law is decisivewhen
deciding whether relief for double tax can be granted and
whether dividends are subject to the withholding of taxes.
Thus, it is clear in practice that the Danish qualification
in combination with the provisions in the double taxation
agreements is decisive in answering these questions. This
may be demonstrated by some examples from practice.

In cases where a foreign entity (liable to tax in the for-
eign state) qualifies as a personal company, thus fiscally
transparent, under Danish tax law, the Danish qualifica-
tion of the services that flow from the foreign company is
decisive for the relief from double taxation. This occurs
with reference to Article 23, point 69.3 of the OECD’smodel
convention, where it is stated that a distinction must be
drawn between the generation of profits and the distribu-

39 See TfS 1999, 411 LR and SKM2008.491.SR. See also
SKM2012.426.SR and SKM2014.10.SR, where the National Tax
Board in its decision lists a number of criteria that are relevant to
an evaluation of qualification. The situation is also discussed by
Jane Bolander and Steffen Sværke in the Danish national report on
Qualification of taxable entities and treaty protection, Cahiers de
droit fiscal, volume 99 b, pp. 286–287.
40 See SKM2012.426.SR, where the National Tax Board found that
an English LLP constitutes an independent tax subject in accordance
with §1(1)(2) the Corporation Tax Act, even though it does not qualify
as independent to tax in England. In SKM2014.10.SR a Belgian SCS
was found to be an independent tax subject in Belgium, although it
qualified as a personal company under Danish law.

tion of those profits; and that the state of residence– in this
case, Denmark – “. . . should not be expected to credit the
tax levied by the State of source upon distribution against
its own tax levied upon generation. . .”41

In another example from practice, a Danish personal
company is 100percent ownedbyanEnglish limited liabil-
ity partnership (LLP), which, in turn, is owned by natural
persons and has its home base in Switzerland. The Danish
company is a Danish private limited company and, thus,
a taxable entity. The English LLP is a fiscally transparent
entity in accordance with English law, while it is deemed
to be a taxable entity under Danish tax law. Pursuant to
Swiss law, the companywill be considered a taxable entity.
Indecidingwhether dividend tax shouldbewithheldupon
distribution by the Danish company to the English LLP, it
was decisive that both Denmark and Switzerland deemed
the entity to be a taxable entity. In considering Article 1,
point 6.5 of the OECD’smodel convention, it was clear that
Denmark as the source state may withhold dividend tax in
such a situation.42

Another example is also found in practice, where the
qualification of an overseas entity occurs in part accord-
ing to Danish domestic law and in part according to a dou-
ble taxation agreement between Denmark and the foreign
state. In accordance with Icelandic law, an entity is found
tobe taxable;while, according toDanishdomestic law, it is
deemed to be apersonal company and thus afiscally trans-
parent entity.With reference to the Nordic double taxation
agreement, however, weight is given to the fact that Den-
mark is obliged to acknowledge the Icelandic qualification
of the association.43

41 See SKM2014.10.SR, where a Belgian SCS that was owned by a
Danish limited partnership, which was in turn owned by 9 Danish
limited partners, was found to be a personal company under Danish
law. In accordance with Belgian law, it was deemed to be an inde-
pendent tax subject, which is why both company tax was paid and
dividend tax was withheld in Belgium. Following Danish law, it was
found to be a personal company and the dividends were, therefore,
found to be a non-taxable transfer between two units. With the Dan-
ish tax calculation credit was only granted for the company tax that
was paid in Belgium and not for the dividend tax because the divi-
dends had not been taxed in Denmark.
42 See SKM2012.426.SR, which is also discussed by Jane Bolan-
der and Steffen Sværke in Kvalifikation af skattesubjekter og trak-
tatbeskyttelse in SU 2014, 306 and the Danish national report enti-
tled Qualification of taxable entities and treaty protection, Cahiers de
droit fiscal, volume 99 b, p. 290.
43 See SKM2008.491.SR, where the question was whether there was
limited tax liability on any dividends from the Danish company. It
should be noted that the decision has been criticised because it did
not touch upon double taxation in any way, as the Icelandic asso-
ciation was owned by a Danish holding company. When Denmark
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The interplay between national law and foreign law
about personal companies, being part of international
groups, is also regulated by the provisions in §§2 A and
2 C of the Corporation Tax Act, as discussed in Section 6
above. If these provisions affect an entity, it is the foreign
qualification of the entity that determines theDanish qual-
ification. Therefore, foreign law steers the Danish law in
this situation. For a description of the consequences, see
Section 6 above.

1.6 Other conditions

Transparency, as it applies to personal companies in Dan-
ish tax law, means that lending from a capital company
to a personal company is deemed to be a loan to the per-
sonal company participant. Provided that the personal
company participant is a natural person, the loan can be
regulated by §16 E of the Tax Assessment Act. This provi-
sion states that certain shareholder loans are requalified to
dividend or wages for the shareholder.44 This occurs when
the shareholder is a natural person, who directly or indi-
rectly owns more than 50 percent of the votes or capital
in a company. As a personal company is a fiscally trans-
parent entity, it will be the personal company participant
who, through his share of ownership in the personal com-
pany, owns more than 50 percent of the votes or capital.45

When the loan is regulated by the Tax Assessment Act, the
consequence is that the loan does not exist in a tax law
context, the personal company participant is taxed on the
loan as wages or dividends and the personal company’s
payment of interest is not considered to constitute inter-
est in the statement of the personal company participant’s
taxable income.

1.7 Concluding remarks

In Danish tax lawpartnerships, limited partnerships, part-
ner companies, and jointly owned shipping firms are all
regarded totally transparent. This implies that taxation oc-
curs at the participant level. The participant can either be

deemed the Icelandic association to be apersonal company, itwas the
owners of the company that received the distribution and, thus, there
wasnodouble taxation. SeeLenaEngdahl inKanenDBOudpege rette
indkomstmodtager – endda i en situation uden dobbeltbeskatning? I
SU 2008, 314.
44 As an exception to this rule, lending that is granted as a part of a
business arrangement is not covered.
45 See SKM2014.14.SR and SKM2014.15.SR.

a natural person or a legal person. Therefore taxation will
take place in accordance with the rules which prevail for
natural persons respectively legal persons.

The transparency principlemakes it necessary to have
rules regarding the ongoing taxation, consequences fol-
lowing from the limited liability and the sale of a share in
a personal company. With regard to the sale of a share in
a personal company case law shows that a principle about
part sale and part purchase prevails. The principle means
that it is necessary to be aware when changes in the own-
ership structure occurs.

In Danish tax law, several antiabuse rules are aimed
at preventing the use of personal companies as part of tax
planning – both on a national and international level. Es-
pecially on the international level some complex rules are
found to be preventing the taxpayer to benefit from a dif-
ferent qualification of the personal company in two states.
The Danish solution to the problem of hybridmismatch ar-
rangements implies a requalification of the entity – a re-
qualification that reflects the way the entity is qualified in
the foreign state.

Finally, it is important to be aware that the trans-
parency principle means that the personal company does
not exist in a tax law context. Thus if a loan is disbursed
from a company to a personal company it will be regarded
as a shareholder loan in Danish tax law, if the owner of the
personal company holds the majority of the shares in the
company. This means that though the shareholder doesn’t
directly benefit from the arrangement, the loan may still
be regarded as dividend or salary.
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2 Finland
By Markku Järvenoja

2.1 Company law aspects

As defined in the Act on General Partnerships and Lim-
ited Partnerships (Partnership Act), a partnership is a le-
gal entity. It is formed when two or more persons, individ-
uals or legal entities, have agreed, verbally or inwriting, to
carry on a business or professional activities on a collabo-
rative basis with a common economic goal. The company
has legal capacity and owns its capital. The legal capacity
of the partnership is created by the agreement and does
not depend upon registration in the Trade Register. A bill
according to which a partnership would be created upon
registration in the Trade Register has been issued to the
Parliament. The new government shall probably after the
parliament election. In a general partnership, all partners
are personally responsible for the liabilities of the partner-
ship. In a limited partnership general partners are person-
ally responsible for the liabilities of a partnership but the
liability of a limited partner does not extend beyond his
capital contribution. From the company law point of view,
the striking difference between partnerships and corpora-
tions is the responsibility for the liabilities. In a limited li-
ability company a shareholder is not personally responsi-
ble for the liabilities of the company. The liability has been
transferred from the partners to the entity itself. The as-
sets of the partners do not constitute a safeguard for third
parties. This transfer of liabilities is prima facie the main
distinguishing feature between partnerships and corpora-
tions.

The Partnerships Act contains relatively few provi-
sions andmany of those provisions are discretionary. Most
of the nonmandatory provisions of the Partnerships Act

Markku Järvenoja: Tax Expert, Ernst & Young Oy Helsinki, Finland;
Email: markku.jarvenoja@elisanet.fi

can be set aside by agreeing otherwise in the partner-
ship agreement and this allows contractual flexibility for
the partners to arrange their business in such a way that
suits them best. The application of the law is almost en-
tirely discretionary; the partners can agree in the partner-
ship agreement to deviate from the default regulations. In
private equity investment partnerships, in addition to the
partnership agreement, the partners often enter also into
a shareholder’s agreement including more detailed provi-
sions on the internal relations between the partners.

As the partnership is a legal entity, it can enter into
agreements with its partners. Payments made to a partner
acting in a nonpartner capacity are treated as made to one
who is not a partner. Remunerations paid to a partner for
services rendered to the partnership can be deducted from
the partnership income.

The Partnerships Act does not provide for an instru-
ment representing the partners’ ownership interest, but
the interest can be described as a “share of the partner-
ship”. The share of the partnership encompasses inter alia
the duty to invest the initial contribution, the right to
the future profits of the company and governance rights.
The initial contribution of each partner, as well as the
rights to the future profits of the partnership, should be
agreed upon in the partnership agreement. Unless any-
thing else is agreed, the partners are allowed to an interest
pro rata on their contribution, whereafter the profits are
distributed equally between the partners.

A share of the partnership, or any part of it, is not
transferable, unless otherwise agreed in the partnership
agreement or unless all the partners (including the silent
partners) give their consent to the transfer.

A new partner may be admitted to a partnership via
changing the partnership agreement and possibly a capi-
tal contribution to the partnership. A new partner can be
admitted to a partnership also via a purchase a partner-
ship interest or part of it from another partner.

The duration of a partnership is agreed in the partner-
ship agreement. The duration of the partnership can be
perpetual, agreed to last for only a fixed term or subject to
a notice of termination under some agreed conditions. The
Partnerships Act guarantees the right to demand that the
partnership shall be dissolved under certain conditions. A
partner has the right to demand the dissolution of a part-
nership if

• they have terminated the partnership agreement
and the notice period has elapsed,

• the agreed partnership period has ended,
• another partner is declared bankrupt or their part-
nership share is distrained,
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• another partner has died and there was or is no
agreement on the continuationof operationsdespite
this, or

• the preconditions for the company to continue oper-
ations have ceased.

In the case of a limited partnership, however, it must
be noted that the dissolution of the company cannot be
demanded on the basis of the silent partner’s death or
bankruptcy, or the distraint of their partnership share; in-
stead, the other partners are entitled to redeem the part-
ner’s share.

Under normal circumstances, the partners decide on
placing the company into liquidation. If the assets of the
partnership are sufficient to satisfy the claims of the credi-
tors, the remaining assets are distributed to the partners
and the partnership is dissolved. On the other hand, if
the debts exceed the assets, the remaining debts are dis-
tributed to the general partners who are personally liable
for the debts. The Partnerships Act also provides that a
unanimous decision of the partners may close down the
partnershipwithout any separate liquidationproceedings.
This requires a unanimous decision by all partners, in-
cluding silent partners.

The overall number of partnerships has decreased sig-
nificantly in the latest 20 years, as opposed to, for exam-
ple, limited companies.

Silent partnerships are not known in the statutory
Finnish civil law.

2.2 Tax Law aspects

2.2.1 Qualification of companies

For tax purposes, companies are divided into two groups:
separate persons and transparent entities for tax pur-
poses. Section 3 of the Income Tax Act (ITA) defines that a
limited company is a corporation for tax purposes. A cor-
poration is treated as separate person for tax purposes.
Section 4 of ITA divides partnerships into two categories:
business partnerships and taxation partnerships. Busi-
ness partnerships includes a general partnership, a lim-
ited partnership, a shipping company under joint owner-
ship, and a joint operation, which has been established to
carry on business by two or more persons, and which is
meant to act in the partners’ common interest. However,
joint ventures formed by two or more taxpayers engaged
inbusiness activity for performing a specified construction
work or other similar work are not treated as partnerships.

The concept “taxation partnership” refers to a part-
nership constructed only for taxation purposes. Taxation
partnerships are real property partnerships, i.e., bodies of
two or more domestic or foreign persons with the purpose
of cultivating or holding real property. Taxation partner-
ships can be regarded as transparent as also losses oc-
curred in them are attributed to be taken into considera-
tion at the partner´s level. Taxation partnerships are par-
tially tax accounting entities and depreciations concern-
ing jointly owned buildings on the real estate are to be
made at the partnership level. An exception to this main
rule is that the partners’ interest expenses related to the
acquisition of the real estate are deducted at the partners’
level.

The taxation model for partnerships was under pres-
sure to change for decades. Independent tax liability was
to be changed into partner or shareholder taxation. This
was justified mainly by two arguments: first, shareholder
taxation was the international rule, and second, there was
a need to prevent tax avoidance. However, the transition
to shareholder taxation did not mean that the structure
or operative model of partnerships would have changed.
This is strongly supported by the account of partnership
company structures and regulations outlined in the arti-
cles of partnership examined by Järvenoja (2013). Even to-
day, a silent partner has no practical impact on a limited
partnership’s operations. In reality, the transition to share-
holder taxation affected the operation of the taxation au-
thorities and administrative courts. The expressed reason,
however, was that the legal reform was aimed at prevent-
ing the foundation of partnerships solely for the purpose
of minimizing tax progression.

2.2.2 Computation of taxable income

The main rule is that the net income of the partnership is
computed at the partnership level in the same way as the
net income of a corporation.

Partnership can have three types of income: busi-
ness income, passive (personal) income, and agricultural
income. Taxable income is calculated for each income
source separately. Tax loss from, for example, passive in-
come cannot be transferred to be deducted from business
income in any case.

Business partnerships are generally subject to tax ac-
counting and the taxable income calculated for the part-
nership is attributed to be taxed as an income of the part-
ners. Expenses are deductible at the level of the partner-
ship. Tax depreciations are made at the partnership level.
Partnerships are also treated as employers, for example,
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as regards withholding liability on wage taxes. Partner-
ships are treated as investors when calculating the length
of ownership of partnership assets.

There are also some exceptions to the rule that income
is computed in the same way as for corporations. To al-
leviate the tax burden, partnerships are allowed to form
an operating reserve. The accumulated unused reserve at
the end of the tax year must not exceed 30 percent of the
wages and salaries subject towithholding paid by the part-
nership during the previous 12 months. Only partnerships
with individuals as partners have the right to create an op-
erating reserve.

Interest on a debt incurred for the purpose of a busi-
ness activity may be deducted in computing net income of
the business. This may be an incentive into arrangements
where the loan is taken by the partnership but the money
is distributed to the partners. As a result, the debts of the
partnership may exceed its assets. This may cause prob-
lems with the deductibility of interest expenses in situa-
tions of negative equity in a partnership. Traditionally the
actual use of the funds borrowed is traced and this deter-
mines the deductibility of the interest expenses as busi-
ness costs. Mechanical rules for the allocation of the de-
duction of interest expenses are, however, included in the
BITA.

Reasonable remuneration paid to a partner for ser-
vices rendered to the partnership may be deducted from
the partnership’s income and is taxed as the income of
the recipient partner. The partner can lease or rent busi-
ness assets to the partnership. The partner can also grant
a loan to thepartnership. Thusother guaranteedpayments
like contractual interest, lease payments, and royalty pay-
mentsmade at arm´s length basis are treated as deductible
for the partnership and taxable to the partner. The lease
payment or rental income is taxed as capital income for
an individual partner and taxable income for a corporate
partner. Interest income is taxed as capital income for an
individual partner and taxable income for a corporate part-
ner.

Interest expenses are normally treated as deductible
from business income. However, if the partnership has
negative equity at the end of fiscal year, the right to deduct
interest expenses from business income is restricted. The
negative equity is the residualwhen the balance sheet neg-
ative equity is corrected by deducting the unutilized tax
losses and adding the limited partners’ capital contribu-
tions. The residual is multiplied by basic rate of interest
plus one percentage point.

Dividends received by the partnership are subject to
special regulations. The idea is that the dividend income
would be taxed in the hands of a partner in the same way

as it would be if the partner had received it directly herself
or himself. Therefore, taxation of dividend income is quite
complicated. The treatment of dividends is an exception
to the partnership being treated as an income accounting
entity. Business dividends are, however, included in the
net business income of the partnership. Business-related
dividends are included in the business income at the part-
nership level. The tax relief on dividend taxation will be
realized in the partner´s taxation. If the partner is a cor-
porate entity, the part of partner´s share is tax exempt,
which equals with partner’s share of the partnership’s tax-
able income. Dividend income for a corporation is tax ex-
empt income. For an individual, 15 percent of a business-
related dividend income is tax exempt income. For exam-
ple, if there are two general partners, an individual and
a corporation, in a general partnership with equal shares
in partnership income and the partnership receives a divi-
dend income of 1,000 and other business income of 1,000,
for the corporate partner. 500 of the income share is tax
exempt and 500 taxable business income and for the in-
dividual partner 75 (15% × 500) of the income share is tax
exempt, and 925 is taxable business income. Nonbusiness
dividends “flow through” the partnership and are not in-
cluded into partnership incomewhen the net nonbusiness
income of the partnership is computed. Thus, if dividend
income received by the partnership is passive income, it
is not included in the partnership taxable passive income.
Dividend is totally transparent and is taxed as partner´s in-
come in the sameway as if she or he had received it directly
from the distributing company.

Tax losses cannot be transferred to the partners´ level
for income tax purposes in any case, although they can
be carried forward at the partnership level for 10 years.
This applies both to normal ongoing business losses and
in cases where the partnership is liquidated (SAC 1993 B
522). The right to utilize tax losses at the partnership level
are, however, forfeited if more than 50 percent of the part-
nership interests have changed ownership during the year
tax loss occurred or following years.

Partnerships cannot make a voluntary election to be
taxed in the same way as corporate entities. Neither can
the same legal structure be treated as a taxable entity vis-
á-vis some of its partners and a nontaxable entity vis-á-
vis the other partners. Because partnerships are subject to
tax accounting and losses are carried forward at the part-
nership level, it can be argued that the concept of trans-
parency of partnership taxation is limited to being con-
cerned only the taxable income and directly attributed div-
idends.
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2.2.3 Taxable income attribution to the partners

When net income of a partnership has been computed,
it must be allocated to each of partners. The ITA requires
that partners are taxedaccording to the shares thepartners
have in the income of partnership. According to the part-
nership agreements, the profit shares of active partners in
partnerships are in practice not agreed upon according to
the Partnership Act’s profit distribution model. As a gen-
eral rule, these shares are determined by the partnership
agreement and they are very rarely questioned. Inpractice,
the provisions in the Partnership Act on profit distribution
arenot at all followed in general partnerships andbetween
general partners in limited partnerships. In tax practice,
partnership agreement provisions have been agreed as ba-
sis for determination of income shares on partners’ level.

The fact that there are very few judicial rulings shows
that the profit distribution principles determined in the
partnership agreements have a dominant role in estimat-
ing income shares. Thus it can be concluded that profit
share and income share have the same meaning in this
sense. On the other hand, it is interesting that it can also be
observed from thepractice basedon thepartnership agree-
ments that the profit shares are generally not based on the
partner’s shares or the capital investment of the partner.
The conclusion thereforemight be that in regard to the tax-
ation of the profit of partnerships, the agreement outlined
by the partners is almost always accepted, even if it is not
clearly tied to the partners’ capital investment or capital
share.

In a family partnership, however, the allocation of in-
come between partners may not favor any partner. As a
general rule, the allocation of income between partners in
a family partnership should be judged by an arm length´s
principle. It is not always easy todeterminewhat unrelated
partners would have agreed upon. The provisions in the
Partnership Act cannot be regarded as standards for the
allocation of profits between partners in a family partner-
ship as they relate to situations where partners have not
included provisions concerning profit allocation in their
agreement. According to the private law, the partnership
agreement is always given priority, and partnership agree-
ments often differ from the provisions in the Partnership
Act.

The transition to shareholder taxationhas had very lit-
tle material effect on the persons in law, which can also
be seen in the fact that company structures have remained
unchanged. The effects of the reform have been great as
regards the authorities implementing or supervising the
regulations, as well as in the field of judicial practice, as

instances of the implementation of Section 28 in the Tax
Assessment Act have decreased significantly.

The principle that the partnership income preserves
its source character is followed when partnership taxable
income is attributed to the partners. Accordingly, business
income of the partnership is taxed as business income of
the partner. This means, that business income on the part-
nership level is taxed in the same source of business in-
come as partners’ business income from its own capac-
ity according to SAC 1998:30. Business carrying partners,
for example, corporations, can offset their own business
losses against attributed business taxable income share
of the partnership based on the abovementioned decision
of SAC. The same principle is also applied in taxation of
sole entrepreneur who is running his own entrepreneur-
ship business, SAC.

In the case of individual partners that do not carry
on business themselves, character preservation does not
have much practical relevance because the business in-
come is anyhow apportioned to capital income and earned
income. Capital income (investment income) is defined as
the proceeds from capital, gains arising from the disposal
of assets (capital gains), and other income yielded by as-
sets. Earned income is defined as any other income than
capital income.

If the partners are individuals, the partnership income
is taxed at thepartner level either as capital incomeat aflat
tax rate of 30 or 33 percent or as earned income at progres-
sive tax rates. The distinction between capital and earned
income is made on basis of partnership´s net wealth. A
20 percent interest of the partner’s share of the partner-
ship’s net wealth is determined as capital income and the
rest of the share of the partnership income is taxed as
earned income. The partner’s share of the partnership´s
personal (passive) income is taxed as capital income. The
same rules apply also on limited partner’s share of the
partnership’s income. Limited partner’s share of the part-
nership’s net wealth is usually determined equal as the
capital contribution made by the limited partner.

Capital gains from alienation of real estate or securi-
ties belonging to partnership’s fixed assets, which are part
of the partnership’s net income, are subject to special reg-
ulation. A partner’s share of capital gains included in his
share of partnership income is always taxed as capital in-
come.

If a corporate entity acts as a partner, the attributed
income is taxed with 20 percent corporate tax rate.

Legal praxis has taken a stand on the question of
whether the altered profit distribution outlined in the arti-
cles of partnership can act as the basis for determining in-
come shares. The rulings have been favorable on the part
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of those liable for tax when the principles determined in
the partnership agreements have been in line with the ac-
tual profit distribution. Changes in partnership agreement
have also been agreed in tax practice even in cases where
the changes have been informed to tax authorities after the
tax assessment has been finalized (SAC 2000/1989) on the
presumption that the actual profit distribution has taken
place according to the new partnership agreement and the
statuses of partners have changed.

The income for the closed fiscal year is taxed in those
partners’ hands, who are partners at the date the partner-
ships ends its fiscal year. The partnership income can also
be attributed to be taxed in those partners’ hands, who
have been partners in the partnership at the time the prof-
itswere derived or based on the ownership timeof the part-
nership interest in particular tax year. This will be done,
especially if a partnerwhohas resignedhas taken out prof-
its from the partnership before his resignation.

The taxable income is always taxed upon its realiza-
tion to the partnership and the actual distribution has no
effect for taxation purposes.

2.2.4 Profit distribution, capital investments, and
returns of capital

In shareholder taxation, the partner’s share of the tax-
able income that has been confirmed for the partnership
is taxed as the partner’s income. This income share is
in practice based on the shares of the partnership’s in-
come agreed upon between the partners of the partner-
ship. Profit distribution is agreed upon in the partnership
agreement. Since the transition to shareholder taxation,
there have beennopublished rulings stating that the profit
distribution principles outlined in the articles of partner-
ship could not be used as the basis for determining income
shares.

Since the 1980s, the judicial literature has presented
consideration of implementing the same principles to this
sort of capital transfer as was done in the case of capital
transfers between a limited company and its shareholder.
This line of thought was furthered within the field of tax
policy in 1989, when the Partnership Act came into force.
The Partnership Act removed any ambiguity regarding the
legal personality of partnerships and the ownership of
partnership assets. These factors created a need to reform
the provisions of tax law and to define capital transfers be-
tween the partnership and the partner as yields. Later, this
idea was further strengthened, which led to the reform of
the regulations regarding the entity on whom taxation of
value increase is imposed.

The capital contribution is a tax-free income for the
partnership. Section 6 of BITA states that a capital contri-
bution into a corporation is a tax-free income for the corpo-
ration. According to the established tax practice, the same
principle is analogously applied in partnership taxation. A
contribution in kind may trigger a taxable capital gain for
the partner as the contribution is valued at a fair market
value, thus the increase in value would be a taxable gain
for the partner.

Profits distributed are tax-free income for the partner.
Capital returns without a change in partnership interest
is also regarded as tax-free income for the partner. Even
though her partner’s equity becomes negative due to the
assets taken into private use the return does not trigger
capital gain taxation. Capital returnswith a change inpart-
nership interest is, however, regarded as a sale of a part of
the partnership interest. Normally this does not trigger a
capital gain as the partner can deduct from the capital re-
turn the same amount of her acquisition cost for the part-
nership interest.

From tax practice point of view, profit distribution is
not the most essential issue for partner’s taxation. More
important feature in partnership taxation is the asset
transfers from partnership to partner’s private use (pri-
vate drawings). A partner may transfer assets into private
use more than her investments and undistributed profit
shares are without triggering taxable income. Thus it is
possible that the partner´s equity becomes negative with-
out income taxation. Thenegativitywill be added into cap-
ital gain when the partnership interest is alienated or the
partner resigns from the partnership. If the transfer is in
kind, the asset transferred is valued at fair market value
for partnership taxation. Thus value increases will be tax-
able income or gain for the partnership.

Finnish balance-sheet loaning refers to a situation
where the partner makes a tangible investment, e.g., a
property or building, in the company.Within civil law, this
tangible asset is regarded as the property of the partner,
whereaswithin tax law, it is deemed tobe thepartnership’s
property. In Finnish balance-sheet loaning, the tax right is
withdrawn from its company lawbase and is transferred to
an economic reference. The acceptability of the taxation of
Finnish balance-sheet loans has been based solely on le-
gal praxis. The Finnish Tax Administration has issued an
official instruction that balance-sheet loaning of assets is
not anymore acceptable for tax purposes.
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2.2.5 Admissions, resigning, and sales of partnership
interest

The concept of partnership interest has not been defined
within taxation-related legislation. The meaning of the
concept has been analyzed through the regulation and de-
velopment of legal praxis regarding the sale of partnership
interest. As the Income Tax Act (TVL) §45 does not contain
any kind of positive definition of the concept of sale, legal
praxis plays a vital role in determining what legal actions
are considered to be sale of partnership interest accord-
ing to the provision. The regulation regarding sale of part-
nership interest has remained on an abstract and narrow
level. In practice, however, this has meant that the courts
have been left with significant power of decision.

A new partner may be admitted to a partnership via
changing the partnership agreement and possibly a capi-
tal contribution to the partnership. The new partner may
invest money or contribution in kind, e.g., a real estate.

The admission to the partnership does not mean for
taxpurposes that other partnerswouldhave alienatedpart
of their partnership interests ona taxable alienation. Thus,
no capital gain taxation is possible, unless the partner´s
share of the partnership’s equity is negative. If this is the
case, part of the partner´s interest is deemed to be trans-
ferred in a taxable alienation, SAC 2005:68. The equivalent
part of the negative equity is taxed as capital gain.

A new partner can be admitted to a partnership also
via a purchase a partnership interest or part of it from an-
other partner. The sale of partnership interest is regarded
as a sale of a separate asset similar to the sale of shares in
a corporation. For the existing partner, it is a question of
capital gain from sale of a partnership interest or part of it.

The sale has no effects on the taxation of the partner-
ship. If more than 50 percent of the interests in a partner-
shiphave changedownership, the right to carry over losses
is, however, forfeited.

When the capital gain is computed the partner’s share
of the undistributed profits of the partnership are added to
the initial investment when the partnership interest was
acquired. This can be defended on the grounds that it
would be possible to distribute the profits to the partner
who could then make a capital contribution to the part-
nership. Thus the double taxation of retained earnings is
avoided. The adjustment is based on the net book profit of
the partnership, not taxable income.

Distributions in excess of retained earnings and capi-
tal contributions, i.e., partner’s negative equity, are taxed
indirectly when the partnership interest is sold. Such dis-
tributions are added to the gain when the capital gain on
the sale of partnership interest is computed. Thus the part-

ner’s negative equity is taxed at investment income tax
rate.

When taxation is imposed on economic events, it is
natural that tax law pays most attention to the economic
side of the partnership interest. In matters of selling part-
nership interest, the focus is thus laid on the contribution
to the partnership capital and its significance in determin-
ing the amount of the partner’s share. The account per-
formed on the partnership agreement showed that in the
agreement, the partners did not tie the size of the partner-
ship interest to the size of the contribution to the partner-
ship capital.

According to the Partnership Act, a general partner
has one partnership interest whose size may vary. Respec-
tively, in tax law, the partner is deemed to have one part-
nership interest. However, legal praxis has interpreted the
growth of a partner’s share as the start of the ownership
period of a newpart of the partnership interest. Such an in-
terpretation can be justified by the idea that the ownership
period is a concept only used within tax law. In regards to
another tax law concept, namely acquisition cost, it has
in such cases been deemed to be distributed between the
partnership interest in accordance with their relative size.

The trickiest interpretation problems within tax law
arise in situations requiring determination as to whether
a sale of partnership interest has occurred. In tax law, le-
gal acts within civil law, i.e., transactions, trade, or simi-
lar legal actions, act as the grounds for sale. Partnership
Act regulates the grounds on which a sale of a partnership
interest has a legal impact on other partners and the part-
nership, but it does not determinewhen a sale of a partner-
ship interest is deemed to happen. Within tax law, there is
thus no strong interpretational support from partnership
law for situationswhere apartner resigns from thepartner-
ship, a new partner joins the partnership, or the partner-
ship interest increases without the signature of a specific
sales agreement. The trickiest cases are those in which a
partner has a negative share of equity capital.

Within tax policy, it is clear that a partner’s negative
share of equity capital has to be accounted for as their in-
come liable for tax when they resign from the partnership
or the partnership is liquidated, at the latest. In regards to
sale of a partnership interest, negative equity capital poses
a problem for interpretation and ruling, as the Partnership
Act regulates that the partner will not be freed of their li-
ability for the partnership’s liabilities and obligations that
have arisen during their partnership. However, the part-
ners can agree among themselves that the partner con-
veying his partnership interest is not obligated to pay the
deficit of this share to the partnership. The Supreme Ad-
ministrative Court’s rulings show that the interpretation in



82 | Axel Hilling et al.

legal praxis has moved toward the above-mentioned tax
policy objective.

The partnership is not deemed to dissolvewhenapart-
ner is resigning.

2.2.6 Liquidation of partnership

The taxation of partnership liquidation is carried out as
if the assets of the liquidated partnership would be trans-
ferred for a fairmarket value. Liquidation proceeds are cal-
culated at partnership level and taxed as taxable income
for partners.

Liquidation of a partnership is in the partner´s tax-
ation treated according to the decision from SAC (SAC
2000:71) as a sale of the partnership interest. This means
that there is a possibility for a capital gain if the partner´s
distributive portion is higher than his acquisition cost of
the partnership interest. It is also possible that there is a
capital loss if the amount of partnership´s liabilities trans-
ferred to the partner is higher than the assets or the acqui-
sition cost of the partnership interest. Capital losses may
only be set off against capital gains arising in the sameyear
or the following five years.

Unutilized tax losses of the partnership cannot be
transferred to the partners at the liquidation.

2.2.7 Private Equity Investment Limited Partnerships

According to Section 9 of ITA the tax treatment of nonresi-
dent limited partners of Finnish private equity investment
limited partnerships differs from the tax treatment of other
partners in partnerships. The special treatment applies
provided that there is an applicable tax treaty betweenFin-
land and the partner´s state of residence. If the Finnish
limited partnership is engaged only in private equity or
venture capital activities, the limited partner is taxed for
his share of the profits of the partnership only to the ex-
tent that the income would be taxed in Finland if the part-
ner received it directly. The tax consequences are thus the
same that would apply, if the partner received the income
directly. If a type of income is tax exempt for a nonresi-
dent, it is tax exempt even if it is received via a partner-
ship. Tax treaty benefits available to that type of income
are also applicable. This limited extent of taxation applies
even if the partnership would be treated as a permanent
establishment for the partner. According to the decisions
SAC 2007:10 and 2007:11, no withholding tax can be col-
lected on that type of income.

2.2.8 Foreign partners in the Finnish partnership

Thenonresident partner’s share of thedomestic or foreign-
source profits of a Finnish partnership is considered to
be Finnish-source income (Section 10 of ITA) and may be
taxed in Finland as income of the nonresident partner.
This provision gives Finland right to tax the foreign part-
ner on his share of the income from the Finnish partner-
ship. The Finnish partnership has a permanent establish-
ment in Finland and thus Finnish-source income. Accord-
ing to the decision SAC 2002:34, the foreign partner is con-
sidered to have Finnish-source income, which has derived
from a permanent establishment in Finland. Thus the in-
come share of anonresident partner in apartnership is tax-
able in Finland as Finnish source income.

The income is divided in the same way as for resident
individuals to be taxed as capital income and earned in-
come of the individual partners. The taxation is carried out
by assessment in accordance with the Act on Assessment
Procedure. Thenonresident taxpayermust file a tax return.

2.2.9 Foreign partnerships

The concept of foreign partnership is not defined by tax
law. Foreign partnerships are subject to similar tax treat-
ment that applies to domestic partnerships. The profit
share of the Finnish resident partner is taxed as the part-
ner´s income even when the partnership does not make a
profit distribution. The partners and not the foreign entity
are regarded as being liable for tax for the entity’s profits
even though the entity may be treated as separate tax sub-
ject in the foreign state. The profit share is fixed separately
for each income source of the foreign entity: business in-
come, personal income, and agriculture income. The divi-
sion of the profits between different income sources and
income categories is carried out in the same way as for
Finnish partnerships. The resident partner’s share of the
partnership’s tax losses is deductible from the partner’s
profit shares in the future years. Nonresident partners of
the foreign entity are not subject to tax for the entity’s prof-
its if the entity does not have Finnish-source income.

Possible international double taxation is eliminated
in Finland in accordance with the Act on the Elimination
of International Double Taxation. Foreign taxes paid by
the foreign partnership and the Finnish resident partners
are both creditable in taxation of the partners in Finland.
The possible corporate treatment abroad does not bar the
credit provided that the foreign entity qualifies for thepart-
nership treatment in Finland.
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2.2.10 Partnership as a member in group of companies

A partnership may be a member in domestic or cross-
border group of companies. As taxation principles applied
on Finnish partnership taxation are normal, the benefits
of partnership in group structure are normally quite min-
imal. Under certain circumstances, Finnish limited liabil-
ity companiesmay grant group contributions to each other
even if they are members in a cross-border structure. But
if the Finnish limited liability company is a subsidiary or
a sub-subsidiary of a partnership, the right to deduct the
granted group contribution is lost.
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3 Iceland
By Erna Hjaltested

3.1 Introduction

In the previous years, the most common type of company
in Icelandhasbeen the limited liability companyor thepri-
vate limited liability company. This development ismainly
due to the limited liability of the owners toward creditors
and third parties, the reasonable cost of establishing a pri-
vate limited liability companyandbecause the tax rules for
these companies have been considered rather beneficial.
In 2009, changes in the taxation of limited liability com-
panies and their dividends46 decreased their popularity

Erna Hjaltested: Legal Adviser, Icelandic Minsitry of Financed and
Economic Affairs, Iceland; E-mail: erna.hjaltested@fjr.is
46 Act No 128/2009 amending the Income Tax Act No 90/2003 (Icel.).

and instead the number of limited partnerships increased
significantly.47 This change in the tax legislation for lim-
ited liability companies in 2009 was called the 20/50 rule
and provided that a dividend of up to 20 percent of the eq-
uity was taxed as capital income in the hands of the share-
holders. Half of any dividend payment exceeding 20 per-
cent of a company’s equity was taxed as wages and half as
capital income. This change in the legislation affected lim-
ited liability companies considerably and is considered to
have caused the before-mentioned shift in a choice of busi-
ness form from private limited liability companies to lim-
ited partnerships. The 20/50 rule has since been abolished
with effect from January 1, 2014.48

Limited liability companies have been regulated in
Iceland since 1921 and when the EEA Agreement entered
into force on January 1, 1994 the legislation in this areawas
adapted to EU legislation Björgvinsdóttir (2004).

Partnerships have, however, historically also been
commonly used as an organization to conduct business
in. As already mentioned, their popularity has increased
among small andmediumenterprises in the past few years
due to a less favorable tax regime for limited liability com-
panies and also because the partnership form is more flex-
ible than the limited liability company. Subsequently, the
number of newly registered partnerships, especially lim-
ited partnerships, has been on the increase.

3.2 Company law aspects

3.2.1 Introduction – history

There are threemain types of partnerships under Icelandic
lawwhere at least one of the partners has unlimited liabil-
ity for the partnerships liabilities. The unlimited liability
is the decisive factor that distinguishes partnerships from
other types of business organizations. The most common
one is the general partnership, but the number of limited
partnerships and partnerships limited by shares has in-
creased in later years.

3.2.2 General partnership (sameignarfélag)

General partnerships are regulated by Act 50/2007 onGen-
eral Partnerships, which came into force on January 1,

47 The number of newly registered limited partnerships has in-
creased by 219 percent since 2009.
48 Act No 142/2013 amending the Income Tax Act No 90/2003 (Icel.).
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2008.49 Before the entry into force of this Act, there was
no general legal act on general partnerships in force in
Iceland and the law in this area consisted of a few legal
provisions but mostly judicial practice. Partners in a gen-
eral partnership, which conduct a business jointly, have
unlimited liability for the partnership’s obligations.50 Usu-
ally, the partners enter into a partnership agreement when
establishing the partnership and register the general part-
nership with the Public Register of Enterprises where the
partnership agreement is filed. A partnership needs to
have at least two partners and the partners can be an indi-
vidual or a legal entity.51 The partners cannot, however, be
amarried couple. There is nominimumcapital required by
law as that is left up to the partners to agree upon. The rea-
son why it wasn’t considered necessary to set a minimum
capital requirement in the General Partnership Act is the
unlimited liability of the partners. To dissolve the general
partnership, all partners need to agree on the dissolution,
a winding-up committee should be established, a notifica-
tion posted to alert all creditors, and finally the Public Reg-
ister of Enterprises should be notified of the dissolution.
Partnership agreements can also provide formore detailed
rules on the dissolution of the partnership.

3.2.3 Limited partnership (samlagsfélag)

In a limited partnership, there is at least one partner that
hasunlimited liability for thepartnership’s obligations but
other partners bear limited liability, which is then limited
to their financial contribution to the partnership. There are
a few legal provisions covering this type of partnership,
which can be found in the Act on Commercial Registries,
Firms and Proxy No 42/1903 but no general act on lim-
ited partnerships is in place. A limited partnership is es-
tablished by a partnership agreement and should be reg-
istered with the Public Register of Enterprises where the
partnership agreement is filed. There is nominimum capi-
tal required by law as that is left up to the partners to agree
upon.A limitedpartnershipneeds tohave at least twopart-
ners but the partners can be an individual or a legal entity.
The partners cannot, however, be amarried couple. To dis-
solve the limited partnership, all partners need to agree on
the dissolution.

49 http://www.althingi.is/lagas/nuna/2007050.html
50 Article 8 of the General Partnership Act (Icel.).
51 Article 6 of the General Partnership Act (Icel.).

3.2.4 Partnership limited by shares (samlagshlutafélag)

A partnership limited by shares is a partnership entered
into between one or more jointly and severally liable
partners, known as managing partners, and one or more
shareholders, who are only liable to lose their investment
amount. The managing partner can also be a shareholder.
Partnerships limited by shares are governed by the Act on
Limited Liability Companies No 2/199552 but specific provi-
sions therein only apply to partnerships limited by shares.
Theminimum capital requirement is the same as in a pub-
lic limited liability company or 4 million ISK.

3.3 Tax law aspects

3.3.1 Introduction

Icelandic tax law provides that general and limited part-
nerships, as well as partnerships limited by shares can
at establishment choose whether they want to be taxed
as an independent entity for tax purposes or whether the
partnership should be considered transparent for tax pur-
poses.53 To become an independent entity for tax pur-
poses, the partnership agreement reflecting this choice
along with a registration form has to be filed with the Pub-
lic Register of Enterprises.54 In the case of partnerships,
this choice is irreversible and the deciding factor on how
independent tax entities are distinguished from transpar-
ent entities. If the partnership chooses not to become an
independent tax entity it is treated as transparent and any
income derived from the partnership is taxed as business
income in the hands of the partners Knudsen (1985). The
rules on the taxation of general and limited partnerships
are the same and the discussion below will therefore only
distinguish between the two if there is a difference, which
needs to be highlighted. Respectively, if a partnership lim-
ited by shares chooses to be an independent tax entity, it is
taxed in the same manner as a limited liability company.
The discussion below will describe the general tax rules
applicable to partnerships, but it should be kept in mind
that entities operating in the financial sector are liable to
additional taxes, levied on the total amount of debt of a

52 Chapter XX of the Act on Limited Liability Companies No 2/1995
(Icel.) concerns partnerships limited by shares.
53 Litra 1 and 3, paragraph 1, Article 2 of the Income Tax Act No
90/2003 (Icel.).
54 Litra 1, paragraph 1, Article 2 of the Income Tax Act No 90/2003
(Icel.).

http://www.althingi.is/lagas/nuna/2007050.html
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financial institution,55 wages, and profits exceeding 1 bil-
lion ISK respectively.56

3.3.2 Taxation of a partnership as an independent tax
entity

The tax base of a partnership, which is taxed as an inde-
pendent tax entity, is calculated in the same way as a lim-
ited liability company. Thatmeans that the same items can
be deducted from the gross income as in a limited liabil-
ity company, except that the partnership does not enjoy
a participation exemption for dividends and is therefore
subject to 20 percent income tax on dividends received,
which is the same tax rate as individuals would pay on
that type of income. The tax percentage is, however, dif-
ferent. Partnerships are subject to a 36 percent tax on their
profits while limited liability companies are subject to 20
percent tax. The partners in a partnership are, however,
not taxed again on the distributions from the partnership
whereas individuals receiving dividends from a limited li-
ability company are taxed with a 20 percent tax.

3.3.2.1 Depreciation

The same rules on the depreciation of tangible fixed assets
apply to any type of business under Icelandic law.

3.3.2.2 Loss

A partner in a partnership taxed as an independent tax
entity cannot deduct loss from the partnership from any
other business income the partnermay have. This is in line
with the partnership being tax independently, so that any
gain or loss is limited to the partnership and is not trans-
ferred to the partners.

If a partner provides the partnership with a loan, the
interest, given that it is comparable to interest calculated
between unrelated parties, is deductible from the partner-
ship’s profits.

55 See, Act No 155/2010 on the Bank Tax (Icel.).
56 See, Act no 165/2011 on the Financial Activites Tax (Icel.).

3.3.2.3 Payments from the partnership

A partner who devotes most of his time working for the
partnership should pay himself the minimum imputed
wage, which depends on in which line of business the
partners are in.57 According to the rules on the minimum
imputed wage, the amount that should be calculated as
wages therefore differs depending on the relevant sector.
Wages are subject to social security contribution, munic-
ipal tax, and are deductible from the profits of the part-
nership. The remaining profits of the partnership are then
taxed at the partnership level with a 36 percent tax. Once
distributed to the partners it is not taxed further.

3.3.3 Taxation of a partnership when transparent for tax
purposes

Icelandic tax law provides that the net method of taxation
is applied when calculating the tax for each partner Vil-
hjálmsson (2003). This entails that the difference between
the gross income and deductible costs of the partnership
is divided between the partners depending on their share
in the partnership as taxable income. The income is then
subject to personal income tax in the case of individuals,
which is progressive starting at 37.30 percent and peaking
at 46.24 percent.58 If the partner is a limited liability com-
pany, it is taxed alongwith other business income at the 20
percent corporate income tax rate. Thepartners can, there-
fore, be subject to different tax rates depending on their
individual circumstances.

3.3.3.1 Depreciation

The same rules on the depreciation of tangible fixed busi-
ness assets apply to any type of business under Icelandic
law.

3.3.3.2 Loss

If the partnership is run at a loss, the loss should also be
divided between the partners according to the provisions
of the partnership agreement, which usually would reflect

57 Rules No 1172/2014 on the minimum imputed wage for 2015, pub-
lished in Stjórnartíðindi on 19 December, 2014 (Icel.).
58 Personal income tax rates, including municipal income tax for
2015.
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their share in the partnership. Loss incurred from the part-
nership which is a transparent tax entity can be deducted
from other business income of the respective partner Vil-
hjálmsson (2003). Loss incurred from a partnership which
is an independent tax entity is, however, not deductible
from other business income.59 The limited liability of par-
ticipants in a limited partnership does not affect the possi-
bility of deducting loss from the taxbase of theparticipant.

3.3.3.3 Payments from the partnership

Payments from the partnership to its partners are taxed
differently depending on their nature; interest for instance
wouldbe taxedat a 20percent income tax rate in thehands
of an individual partner, which is the tax rate applicable
to interest income of individuals. A certain part of the in-
come from thepartnershipwould, however, always qualify
as wages and be taxed as such and also be subject to social
security contribution and municipal tax.

3.3.4 Taxation of a partnership limited by shares

Since 2006, partnerships limitedby shares canalso choose
whether they want to be transparent or independent for
tax purposes.60 If the partnership limited by shares de-
cides to be an independent taxed entity, it is taxed in the
same way as limited liability companies in Iceland at a 20
percent income tax.61 Distribution of the profits is consid-
ered a dividend and taxed at a 20 percent income tax in the
hands of shareholders who are individuals and partner-
ships. A corporate shareholder would enjoy a participa-
tion exemption and therefore this type of incomewould be
deductible from its business income.62 If a partnership lim-
ited by shares decides to be a transparent entity its income
is taxed in the hands of the partners. As the partnership is
transparent a corporate shareholder would benefit from a
participation exemption when receiving dividends.63

59 ÚRN 111/1986 and 635/1989.
60 Act No 77/2006 amending the Income Tax Act No 90/2003 (Icel.).
61 Litra 1, paragraph 1, Article 2 of the Income Tax Act No 90/2003
(Icel.).
62 Litra 9, paragraph 9, Article 31 of the Income Tax Act No 90/2003
(Icel.).
63 Advance ruling from the Internal Revenue Service No 4/2007.

3.4 Change in the ownership of a
partnership and dissolution

When a general partnership is established, the partners
can contribute certain assets to the partnership, although
there is no minimum requirement for this contribution by
law. In some cases, this transaction can be considered as
a sale and any capital gains from the sale is taxed in the
hands of the partner.

A partnership agreement would normally set some
limitations as to how a partner can sell or pledge his or
her share in the partnership. This is to be expected as it is
very important who your partner in a partnership is, not
the least due to the unlimited liability of at least some of
the partners. When a new partner enters the partnership,
the partner is considered to be buying a share in the part-
nerships assets and liabilities. The partner would usually
become liable for any of the partnerships liabilities, also
from the time before he joined the partnership, unless the
partnership agreement states otherwise.

Therefore, the partnership agreement would usually
also provide for rules on how a partner can leave the part-
nership and redeem his share in the partnership. Usually,
this requires six months’ notice but the partner is entitled
to the value of his share at the point in time when s/he de-
cides to leave.

Generally, the partnership agreement also provides
for rules on how the partnership should be terminated. If
only one partner remains in the partnership, the partner-
ship is terminated. In cases when a partnership is estab-
lished for an unlimited period of time, a notice from one of
the partners would start the dissolution procedure.

The taxation of the partner when selling their share
in the partnership is different, depending on whether the
partnership is a transparent or an independent tax en-
tity Vilhjálmsson (2003). In the case of a transparent tax
entity, the partner is considered to be selling a share in dif-
ferent types of assets and the attached liabilities. The gain
can therefore be calculated differently depending on the
asset and on the rules on depreciation of these assets Vil-
hjálmsson (2003). In the case of an independent tax en-
tity, the partner is considered to be selling his or her share
in the capital of the partnership minus liabilities and the
original contribution, i.e., the net method is used to deter-
mine the capital gain.

3.5 Antiavoidance rules

There are various antiavoidance rules in Icelandic tax
law but no general antiavoidance provision. Article 57
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of the Income Tax Act is what scholars and the courts
have deemed to be the closest to what could be consid-
ered a general antiavoidance provision. Ad verbatim the
rule affirms the principle that transactions between par-
ties should be made at arm’s length and that tax author-
ities can redetermine the value of property and services
if their price is unusual. Many have nevertheless argued
that the scope of Article 57 of the Income Tax Act is wider
and that the provision in fact contains a general antiavoid-
ance rule Valdimarsson (1999). The Supreme Court has, in
any event, held that a transaction may be disregarded if
its main purpose is to avoid taxation. It can therefore be
said that Icelandic courts have agreed to a “substance over
form” approach to some extent Agnarsdóttir and Jensdót-
tir (2014). On that basis, tax authorities have recharacter-
ized some transactions, deeming them to be entered into
for the sole purpose of avoiding taxes. There is, however,
not a special antiavoidance rule aimed at partnerships and
apartnershipwould not be considered an independent tax
entity unless it had requested so at establishment.

3.6 National rules relating to international
aspects

According to the General Partnership Act, a partnership
is considered Icelandic when registered in Iceland or in
the case of a nonregistered partnership if the majority of
the partners reside in Iceland and the major part of the
business takes place in Iceland. A partnership can there-
fore be considered Icelandic according to the General Part-
nership Act, even if the partners are foreign. The partner-
ship can choose between being an independent tax entity
or a transparent tax entity. A foreign partner in a partner-
shipthat is transparent would be taxed on any business
income derived from Iceland based on provisions in the
Income Tax Act on limited tax liability. If a partner is a
foreign company and the partnership is not an indepen-
dent tax entity, it is also possible that the shareholder’s
operations in Iceland would be considered a permanent
establishment. Such an estimate would first and foremost
depend on Icelandic law and secondly on the tax treaties
Iceland is party to. Provisions on limitation of benefits in
double tax agreements could, on the other hand, limit the
possibilities of such a partnership to make use of such an
agreement but this would need to be assessed on a case by
case basis.
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4 Norway
By Gro Ekrem Berg

4.1 Company law

4.1.1 Qualification of companies

4.1.1.1 Introduction

Businesses assessed as partnerships (DLS) are regulated
with regard to company law by Act 83 of June 21, 1985 on
partnerships. Shipping partnerships are also regulated in
detail in Chapter 5 of Act 39 of June 24, 1994 on the Nor-
wegian Maritime Code for businesses assessed as partner-
ships.

Initially, we will briefly discuss what constitutes a
company in accordancewith the PartnershipAct, followed
by a few words about the different types of company in ac-
cordance with the Partnership Act. Shipping partnerships
are referred to in item 4.1.1.3.

Gro Ekrem Berg: Senior Legal Advisor, Central Tax Office for Large
Enterprises, Norway; Email: gro.berg@skatteetaten.no
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4.1.1.2 Companies in accordance with the Partnership
Act.

4.1.1.2.1 General

The provision of Section 1-1 of the Partnership Act stipu-
lates three cumulative conditions that must be fulfilled for
a company to exist in the context of the Partnership Act:

1. The operations must be considered as a "business
activity."

2. This business activity must be run at the "joint ex-
pense and risk" of several partners.

3. At least one of the partners must have an "unlimited
personal liability" for the enterprise’s obligations.

Condition no. 1 marks the delimitation between an or-
dinary joint ownership (statutory joint ownership) and a
company. A joint ownership as such does not carry out a
“business activity”. There are no such business activity re-
quirements for limited liability companies, which are sep-
arate taxpaying entities. The requirement states that the
activity must be able to yield a surplus. It must have a cer-
tain scope and duration.

Condition no. 2 marks the delimitation between a sole
proprietorship and a company. A sole proprietorship has
only one active party.

In companies and associations that are separate tax
entities, all owners will have a limited liability. This par-
ticularly applies to foreign companies for whom it can be
difficult to define a boundary between a company equiv-
alent to a Norwegian business assessed as a partnership
and those equivalent to a limited liability company, etc.
(see item 4.2.4.2).

A business assessed as a partnership may be estab-
lished by entering into a partnership agreement. The com-
pany shall be regarded as formed once the partnership
agreement has been signed by all partners. From the
preparatory works to the Act, it is apparent that such form
requirements are not critical to validity. Once the three pre-
viously mentioned conditions have been fulfilled, a com-
panywill exist even if such requirements as to form are not
observed.

The partnership meeting is the company’s highest au-
thority. In principle, all partners (except silent partners)
shall attend the partnership meeting. The company is un-
der noobligation to formaboardor appoint a generalman-
ager but if a board or general manager exist, they are in
principle obliged to attend the partnership meeting.

Companies that come under the Partnership Act shall
register in the Register of Business Enterprises in accor-
dance with Act 78 of June 21, 1985 on the Registration of

Business Enterprises (which does not apply, however, to
internal partnerships) but is not a condition that must be
fulfilled in order to consider a general partnership as hav-
ing been established.

4.1.1.2.2 General partnerships (ANS and DA)

A general partnership is defined in Section 1-2, first para-
graph (b) of the Partnership Act as a partnership in which
the partners have unlimited personal liability in respect of
the company’s total obligations, either divided or for parts
which together constitute the company’s total obligations
and which appear as such to third parties. Companies in
which liability is divided are regarded as aDA (sharedpart-
ner liability). Shared liabilitymust be registered in theReg-
ister of Business Enterprises or known to creditors in order
to have any effect on creditors.

The company’s creditors must first raise a claim
against the company. If the company does not pay within
14 days as required, the creditors may approach the indi-
vidual partners. Creditors may also directly approach the
partners if it is obvious that the company is unable to pay.

Partners who have settled a company debt may claim
recourse (repayment) from the company or from the other
partners (cf. Section 2.5 of the Partnership Act).

A general partnership has locus standi, rights, and
obligations before a court of law and other authorities (cf.
Section 2-1 of the Partnership Act).

Section 2-3 of the Partnership Act stipulates that the
partners shall establish a partnership agreement and that
this shall be signed by the partners (although not silent
partners if such partners exist in the company). As a min-
imum the partnership agreement shall contain provisions
about the company’s business name, names, and places
of residence of all partners (except silent partners), the ob-
jective of the company, themunicipality in which the com-
pany has its head office, whether or not the partners shall
make a partnership contribution, and, if so, the value of
invested assets (cf. Section 2-3 of the Partnership Act).

There is no requirement under the Partnership Act for
the partners to make a partnership contribution in the
company, although this is often regulated in the partner-
ship agreement (cf. Section 2-6 of the Partnership Act).

4.1.1.2.3 Limited partnerships (KS)

Section 1-2 first paragraph (e) of thePartnershipAct defines
a limited partnership as a company in which at least one
partner has unlimited liability (general partner) in respect
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of the company’s obligations and in which at least one
other partner has limited liability in a stipulated amount
in respect of the company’s obligations (limited partner)
without being a silent partner. Limited partnerships are
regulated in more detail in Chapter 3 of the Partnership
Act.

Limited partnerships have locus standi, rights and
obligations before a court of law and other authorities (cf.
Section 2-1 of the Partnership Act).

A partnership agreement shall be drawn up, which,
in addition to what is pursuant to Section 2-3 of the Part-
nership Act, shall contain provisions regarding the part-
ners in respect of company obligations, company capital,
as well as how high a proportion of this is tied-up capital
(cf. Section 3-1 second paragraph of the Partnership Act),
partners’ contribution obligations, payment of company
capital, and whether or not the general partner or general
manager is entitled to run another enterprise (cf. Section
3-2 of the Partnership Act).

The company shall have specific company capital, of
which at least 40 percent shall be tied-up capital (cf. Sec-
tion 3-1 of the Partnership Act). The tied-up capital shall
be paid into the company, at least 20 percent prior to reg-
istration in the Register of Business Enterprises and the
remainder no later than two years after the company was
registered. There shall be at least one general partner who
must invest at least 10 percent of the company capital, own
at least 10percent of the company’s net capital at anygiven
time, and have at least an equally large share of the sur-
plus and deficit. The individual limited partner shall make
a contribution of at least NOK 20,000 (cf. Section 3-5 of the
Partnership Act).

If the tied-up capital is not paid in to the company
within the two-year deadline, the company can be dis-
solved. If the company continues to operate even though
the limited partnership has been dissolved, the regula-
tions regarding general partnerships shall come into ef-
fect. This means that the partners must now assume un-
limited liability for the company’s obligations.

Loans from the company to the partners are limited in
accordance with the regulations in Section 3-17 of the Part-
nership Act. Loans or collateral must be within the free
(not tied-up) equity.

4.1.1.2.4 Internal partnership (IS)

Section 1-2 first paragraph (c) of thePartnershipAct defines
an internal partnership as a company that does not appear
as such to third parties. It is most often one person (phys-
ical or company) who has the unlimited liability and who

acts externally, often referred to as the principal. There
may be several parties who act externally. In an internal
partnership, one or more partners can be silent partners.
A silent partner is a partner for whom it has been agreed
that there shall be no external participation and that the
partner has limited liability only in a stipulated amount.

There is no requirement regarding a written partner-
ship agreement.

It is the principal (principals) who act externally who
have locus standi, rights, and obligations in accordance
with the Partnership Act (cf. Section 2-1 second para-
graph). The company’s creditors must relate to the princi-
pal (principals) and may not approach the silent partners
(cf. Section 2-4 fourth paragraph of the Partnership Act).

4.1.1.3 Shipping partnerships

Shipping partnerships are regulated in more detail in
Chapter 5 of the Norwegian Maritime Code and fall out-
side of the regulations of the Partnership Act (cf. Section
1-1 fourth paragraph of the Partnership Act).

Shipping partnerships are companies whose objective
is to run a shipping enterprise and in which the members
have unlimited liability for the company’s obligations, ei-
ther jointly or in relation to their shares in the company
(shared/pro rata) (cf. Section 101 of the Norwegian Mar-
itime Code). In practice, a shipping partnership can be
considered a liability partnership that runs a shipping en-
terprise.

4.1.2 Changes to the ownership circle

4.1.2.1 Entry

Upon entrance of new partners following formation of the
company, the partners entering the company shall agree
in writing to the partnership agreement. The provisions of
the partnership agreement will then also be binding upon
the new partners. The partnership agreement determines
whether the entering partners shall pay a contribution.

The Register of Business Enterprises shall also be noti-
fiedwhennewpartners enters, in accordancewithChapter
4-1 of the Register of Business Enterprises Act.

The new partners shall be liable for the company’s
obligations. Unless otherwise agreed, this also applies to
obligations that have arisen before any new partner has
entered the company (cf. Section 2-4 of the Partnership
Act).
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4.1.2.2 Change of ownership

Unless otherwise agreed, transfer of ownership share
(wholly or partially) to a newowner requires the consent of
the other partners (cf. Section 2-28 of the Partnership Act).
The partners may agree that the ownership share may be
transferred freely. It is often agreed that the other partners
will also have an option to buy the shares. The option to
buy shares is regulated in detail in Section 2-29 of the Part-
nership Act. Such an agreement can be practical if, for ex-
ample, there aremanypartners and the share is apure cap-
ital investment that does give any entitlement tomanaging
the company.

The acquirer assumes the transferor’s rights and obli-
gations. The transferor is still liable for the obligations that
were incumbent on the company on the date of transfer.
The transferor can be exempted from the obligations upon
written request to be exempted from liability. If the credi-
tors do not respond to the request, the transferor shall be
exempt from liability three months after the request was
received by the creditors. See Section 2-30 of the Partner-
ship Act.

4.1.2.3 Withdrawal

Apartner has the right towithdraw from the company. This
is regulated in detail in Sections 2-32 to 2-35 of the Partner-
ship Act. Partners may demand to be bought out with six
months’ notice. The buyout price shall be determined by
the value of company shares upon expiry of the period of
notice.

4.1.2.4 Exclusion

In certain instances, for example, if a partner acts in se-
rious breach of the business relationship or has entered
bankruptcy or composition proceedings, the partner may,
upon written notification, be excluded from the company
via a buyout in accordance with Section 2-36 of the Part-
nership Act.

The resolution shall bemadeat apartnershipmeeting,
or in a court of law, where applicable. The provisions of
Sections 2-33 to 2-35 apply correspondingly.

4.1.3 Liquidation/cessation

Liquidation and cessation of a company is regulated in de-
tail in Sections 2-37 to 2-42 of the Partnership Act. Resolu-

tions on buyouts shall be passed in partnership meetings.
In certain instances, an individual partner can demand
that the company be dissolved immediately. This applies
when the partner’s rights have been violated through a se-
rious breach of the business relationship and reference to
withdrawal in accordance with Section 2-32 of the Partner-
ship Act cannot be deemed reasonable, or when substan-
tial groundswouldotherwise indicate dissolution. The res-
olution shall be made at a partnership meeting, or in a
court of law, where applicable.

A liquidation board will normally be appointed. The
Register of Business Enterprises shall be notified of the res-
olution on dissolution and creditors shall be notified via
announcement to submit claims within six weeks of the
announcement. The individual partner can request that
the company obligations are settled or that adequate col-
lateral is pledged for them. Following this, a liquidation
settlement shall be presented to the partnership meeting.
Once the liquidation settlement has been approved, the
date of liquidation must be registered in the Register of
Business Enterprises.

4.2 Tax law

4.2.1 Qualification of companies

Which companies shall be assessed as partnerships is pur-
suant to Act no. 14 Section 2-2 second paragraph no. 14 on
Tax. These are liability partnerships (ANS, including com-
panies with shared partner liability (DA), limited partner-
ships, (KS), internal partnerships (IS), and other compa-
nies included in Section 1-1 first paragraph of the Partner-
ship Act. There are also shipping partnerships (cf. Chapter
5 of theNorwegianMaritime Code). For amore detailed de-
scription of the types of companies, see item 4.1.1.

Spouses who have sole ownership (no other owners)
of a liability partnership (ANS and DA) and limited part-
nership, KS, must fulfil detailed regulations stipulated in
Section 10-48 of the Tax Act and Section 10-48-1 of the FS-
FIN Regulations in order to be assessed as a partnership.
Out of notoriety considerations, requirements have been
stipulated that a turnover statement must exist and that
the companymust be registered in the Register of Business
Enterprises. If the spouses have sole ownership of an in-
ternal partnership (cannot be registered in the Register of
Business Enterprises), for tax purposes, this will be con-
sidered as a sole proprietorship.

Foreign entities with Norwegian partners shall be as-
sessed in accordance with regulations that correspond to
the Norwegian regulations, see item 4.2.4.2.
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4.2.2 Taxation – ongoing and in the transfer of assets

4.2.2.1 Introduction

Businesses assessed as partnerships are per definition not
separate tax entities. Income and capital are taxed on part-
ners who are separate tax subjects. Partners can be both
physical persons (personal partners) and legal persons
such as companies and amalgamations, etc. (referred to
in the report as company partners), for example, limited
liability company or business assessed as a partnership
(DLS). If a DLS owns shares in another DLS, the share of
income and capital from the underlying DLS shall be in-
cluded in the income and capital of the DLS that owns the
shares, etc., until the point when there is a partner who is
a separate tax subject.

Transactions between the company and partners shall
be regarded as transactions between independent tax sub-
jects (cf. Section 10-45 of the TaxAct). Exceptions aremade
on certain conditions through the regulations regarding
intragroup transfers in Section 11-21 of the Tax Act.

Taxation of partners in businesses assessed as part-
nerships are regulated in Sections 10-40 to 10-49 of the Tax
Act for income tax and Sections 4-40 to 441 for assets.

In the Norwegian tax reforms of 2006, the risk-free
return method was introduced regarding the taxation of
company and business income. The method means that
companies are initially taxed on an ongoing basis on their
income (surpluses and deficits). Tax is also paid on divi-
dends from the company to personal partners for that part
of the dividends that exceed a calculated risk-free yield on
the invested capital (risk-free return). Both ongoing sur-
plus tax and dividends to personal partners shall be taxed
in the general incomeof the revenuebasis, inwhich the tax
rate at present is 27 percent.64. The risk-free returnmethod
applies to both limited liability companies and DLS’ but
technically it is implemented somewhat differently due
to assessments as a partnership in DLS. The implemen-
tation method for limited liability companies is described
as the “shareholder model” and for DLS as the “partner
model”. In addition, self-employed persons are taxed in
accordance with another variant of the risk-free return
method, which is described as the "business model."

64 The tax rate for general income at present is 27 percent. For per-
sonal taxpayers in a municipality in Finnmark or in the municipali-
ties of Karlsøy, Kvænangen, Kåfjord, Lyngen,Nordreisa, Skjervøy, and
Storfjord in Troms county, the tax rate is 23.5 percent. This applies to
all general income.

In respect of company partners, no dividend tax shall
be implemented. This is in order to avoid chain taxation.
However, company partners shall enter three percent of
the dividends in accordance with Section 2-38, sixth para-
graph of the Tax Act.

The risk-free return method ensures that the income
of personal partners is taxed in a relativity similar man-
ner to income from independent business activity. Thus,
the method helps to prevent tax avoidance when re-
classifying income. Marginal tax on owner income is
27 + ((1 − 0.27)27 = 46.71 percent. Owner income does not
give entitlement to the accrual of rights in the Norwegian
National Insurance scheme.

In the tax reforms of 2006, the exemptionmethod was
also introduced in Norway. The exemption method means
that a company that is generally exempt from tax on div-
idends and profits on shares and units will also not re-
ceive any deductions for corresponding loss. The purpose
is to prevent share income, etc. from being taxed several
times in the owner chain (chain taxation). The exemption
method also applies in the case of ongoing income tax-
ation of businesses assessed as partnerships. The provi-
sions regarding the exemption method may be found in
Section 2-38 andSection 10-41 secondparagraphof the Tax
Act.

Even if the exemption method in principle means ex-
emption from taxat the company level, 3 percent of income
shall be recognized as income.65 This income recognition
is based on the cost of acquisition of such incomebeingde-
ductible and is intended to be a stipulated compensation
for this.

In principle, the exemptionmethod also applies when
company partners realize shares (see item 4.2.3.4.3).

4.2.2.2 Net assessment method

From the net assessment method in Section 10-41 of the
Tax Act, it follows that profit/loss shall be calculated for
a company as if it was a separate tax entity. The company
as a calculation unit has its own tax positions. This means
that if, for example, the company sells an asset, the gain or
loss in respect of the asset shall be calculated at a company
level. Depreciation also occurs at a company level, which

65 In other words, income recognition at 3 percent applies to ex-
empted income at a company level in accordance with Section 10-
41 second paragraph. In addition, company partners shall also enter
3 percent of the dividends from DLS in accordance with Section 2-38
of the Tax Act.
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means that the partners receive individual depreciation on
company assets. The exemptionmethod, regarding tax ex-
emption for certain companies, etc., income on shares and
other assets (cf. Section 2-38 of the Tax Act), is applicable
when calculating income at a company level (cf. Section
10-41 second paragraph). The exemption method means
that, in principle, share income, etc. is exempt from tax
at a company level. However, the company shall enter 3
percent of the exempt income in accordance with Section
1041 secondparagraphandSection 2-38 sixth paragraphof
the Tax Act. Share income, etc. from companies in low tax
countries that have not actually been established in or run
an actual enterprise within an EEA country shall be taxed
anyway (cf. Section 238 third paragraph of the Tax Act).

The calculation of surpluses and deficits is similar for
partners regardless of whether they have limited or unlim-
ited liability (joint and several liability or shared liability)
or whether they are personal partners or company part-
ners.66

If one or more partners receive remuneration for work
(remuneration forwork input/owner salary) in accordance
with Section 226 of the Partnership Act, this shall be de-
ducted before any surplus or deficit is allocated between
the partners.

Interest on capital investments credited to the part-
ners in accordance with Section 2-25 second paragraph of
the Partnership Act is not an operating expense for the
company and is therefore not a deduction that affects the
calculation of surpluses anddeficits for the company. Such
interest will be a surplus dividend for the partners, and
shall be treated as a dividend.

Once income and assets have been determined at a
company level, income and assets shall be allocated to the
partners. If the partners have not agreed on another allo-
cation, the income will be distributed in accordance with
the principles of the PartnershipAct,whichmeans equally
large shares to each of the owners. However, for partners
who have made a partnership contribution, the interest
shall be distributed first, in accordance with Section 2-
25 second paragraph of the Partnership Act. The partners
may agree on a different allocation if theywish. ForNorwe-
gian businesses assessed as partnerships, income is often

66 It is true that the specific provision for partnerswho are insurance
companies in Section 2-38 seventh paragraph of the Tax Act means
that the exemption method cannot apply for their share of income
that would otherwise have been exemption method income for the
company. The reason for the regulation is that these partners receive
deductions for allocations in accordance with Section 8-5 of the Tax
Act and that there would be no symmetry if the income was tax free.

distributed in accordance with ownership shares or earn-
ings.

Upon realization of shares in the course of a year, sur-
pluses and deficits shall be allocated proportionally be-
tween transferor andacquirer in accordancewith thenum-
ber of months they have owned the shares. The transfer
month shall be assigned to the acquirer. This means that if
the shares are sold in July and on the date of transfer there
is a probable deficit, but that at the end of the year there
is, in any case, a surplus, e.g., because the company has
sold a property recognized as a major gain, then the seller
and buyer shall be attributed one-half (6/12) of the surplus
each.

Both personal partners and company partners shall
be taxed on any surplus at the present rate of 27 percent.
Partnerswith unlimited liability (joint and several liability
or shared liability) can fully coordinate income from DLS
with other income. This means that any deficit from a DLS
can be deducted from other income or vice versa.

Partners with limited liability (limited partners and
silent partners) cannot deduct the deficit from a DLS
in other income, but must carry it forward against sub-
sequent surplus or profit from the company (cf. Sec-
tion 104367 of the Tax Act).

4.2.2.3 Transfer of assets from companies and partners

4.2.2.3.1 Introduction

Transfer of assets frompartners to companieswill be either
paid-up partnership contributions or loans.

Transfer of assets fromcompanies to partnerswill take
the form of either remuneration for work, repayment of
paid-up equity, dividends, or loans.

4.2.2.3.2 Remuneration for work

Remuneration for work is an allowance personal part-
ners are entitled to for work input in the company’s busi-
ness (cf. Section 2-26 of the Partnership Act). This will re-
duce the surplus or increase the deficit. Limited partners
and silent partners can receive the allowance classified as
salary.

67 This provision entered into force on January 1, 2015. It replaces the
previous deduction framework for limited partners and silent part-
ners in the former Section 10-43 of the Partnership Act.
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In respect of partners, remuneration for work is usu-
ally business income (at present 27 percent), personal in-
come (Section 12-2 (b) of the Tax Act) (at present 11.4 per-
cent), and surtax (at present 9 percent68 for income above
NOK 550,550, 12 percent above NOK 885,600).

Employer’s national insurance contribution is not cal-
culated for the remuneration for work.

Remuneration for work that has not been paid shall
still be taxed in the year of accrual.
The partner will then have a receivable on the company. If
the receivable is converted into equity, it shall be consid-
ered paid-up equity from the date of conversion.

4.2.2.3.3 Paid-up equity

Paid-up taxable equity constitutes the framework for the
tax-free amount a partner can be repaid from the company
without triggering extra tax in accordancewith Section 10-
42 of the Tax Act or income recognition in accordance with
Section 2-38 sixth paragraph of the Tax Act. Paid-up tax-
able equity on shareswill in principle correspond tohistor-
ical partnership contribution (total contributions– repay-
ment of paid-up equity) in the company from unit holders
(current and previous).

If a dividend does not cover a partner’s tax on the sur-
plus component or if there is a deficit in the DLS, correc-
tions to paid-up equity shall be made in accordance with
Section 10-42 seventh paragraph of the Tax Act, so-called
not real contributions and tax benefit on deficit (not real
repayment)69. This is to ensure an identical fiscal effect as
for limited liability companies and shareholders. Such cor-
rections shall bemade for bothpersonal partners and com-
pany partners. Deficits that must be carried forward due to
restrictions on coordination access for partners with lim-
ited liability in accordance with Section 10-43 of the Tax
Act do not constitute grounds for such corrections.

For shares prior to January 1, 2006, there are separate
transitional rules stipulating that paid-up equity shall be
equal to the partner’s actual share of the company’s tax
value as per January 1, 2006 (cf. Section 10-49-2 of the FS-
FIN Regulations). In the period following this date, the

68 For personal taxpayers in a municipality in Finnmark or in the
municipalities of Karlsøy, Kvænangen, Kåfjord, Lyngen, Nordreisa,
Skjervøy, and Storfjord in Troms county, the tax rate is 7 percent.
69 The partner’s share of the company’s total equity does not
change. An opposite correction must therefore be made in accrued
equity.

same corrections shall be made for paid-up equity as al-
ways.

4.2.2.3.4 Dividends

For personal partners, dividends are liable for tax as gen-
eral income in accordance with the regulations in Section
10-42 of the Tax Act. Company partners shall enter 3 per-
cent of the dividend in accordance with Section 2-38 sixth
paragraph of the Tax Act.

Inprinciple, a dividend is any transfer of assets includ-
ing cash transfers, transfers of every type of asset, provi-
sion of services, as well as the partner’s whole or partial
use of the company’s assets. This also applies when the
transfer of assets is an actual loan (item 4.2.2.3.5), or when
it is classified as remuneration from work (item 4.2.2.3.2),
or repayment of paid-up equity (item 4.2.2.3.3).

Interest on capital investments credited to the part-
ners in accordance with Section 2-25 second paragraph of
the PartnershipActwill trigger tax on the date of the actual
dividends and not on earned income.

In respect of calculating the taxable income for per-
sonal partners in accordance with Section 10-42 of the Tax
Act, an allowance shall bemade for tax calculations on the
partner’s surplus shares, risk-free returns, in accordance
with Section 1042 fifth paragraph and any unused risk-free
returns from previous years.

The risk-free return equals the basis for the deductible
risk-free return multiplied by a risk-free interest rate. For
the income year 2014, the risk-free interest ratewas 0.9 per-
cent. The basis for the deductible risk-free return is the
sum of the net cost price of company shares, acquisition
costs, and the partner’s contributions in the company,
with the addition of unused risk-free returns from previ-
ous years. The contribution shall be equal to the value at
the end of the year. Repayment of paid-up equity reduces
the basis for the deductible risk-free return.

Dividends to company partners shall be recognized at
three percent in accordance with Section 238 sixth para-
graph of the Tax Act. The basis for calculating shall be re-
ducedby tax on thepartner’s surplus shares. Nodeduction
shall be made for risk-free returns. The effective tax rate is
then 0.81 percent on the dividends.

In the event of chain ownership of a DLS (a DLS that
owns another DLS), income recognition in accordance
with Section 2-38 sixth paragraph shall occur on dividends
in the individual link, i.e., in all links.
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4.2.2.3.5 Loans

Loansbetweencompanies andpartnersmust be tangible70

in order to be regarded as loans in a tax context. For Nor-
wegian businesses assessed as partnerships, there are no
general regulations in respect of company law that limit
access to providing credit and collateral to partners (own-
ers) and their associated parties as there are for limited
liability companies in accordance with Section 8-7 to 8-11
of the Limited Liability Companies Act/Joint Stock Public
Companies Act. 71 However, for limited partnerships, Sec-
tion 3-17 of the Partnership Act sets limits on when the
company can offer loans to partners. Loans and any col-
lateral must remain within the free equity.

Interest income shall be taxed as capital income in ac-
cordance with Section 5-20 of the Tax Act, and a deduction
will be granted for debt interest in accordance with Sec-
tion 6-40 of the Tax Act. This applies to both calculation of
income at a company level, and for partners.

Interest must reflect the market situation. This is pur-
suant to the regulations on discretionary determination in
the case of a commonality of interest in Section 13-1 and in
Section 10-45 of the Tax Act stipulating that transactions
between partners and the company shall be considered as
transactions between independent parties.

Interest free or reasonable loans from the company to
partners shall be treated at the company aswithdrawals in
accordancewith Section 5-2 of the Tax Act. Income supple-
ments at the company shall be set at the market rate.

Partners shall be granted a deduction for debt inter-
est corresponding to the recognized interest benefit at the
company. The interest benefit shall also be treated as a
dividend for the partners, or as remuneration for work or
repayment of paid-up equity if conditions for this are in
place.

In the case of rent free or reasonable loans (assumed to
be genuine loans and not partnership contribution) to the
company, the company shall be granted a deduction for
interest on debt, and a corresponding income recognition
of the interest benefit on the part of the partner (cf. Section
10-45 and Section 13-1 of the Tax Act). The interest benefit

70 What constitutes a genuine loan, etc. is dealt with in the Lignings-
ABC 2014/15 under the heading “Loans from employers/own com-
pany”, item 5.
71 It is true that it is prohibited to distribute the company’s assets
when this will clearly harm the interests of the company or creditors,
in accordance with Section 2-26 fourth paragraph of the Partnership
Act. Partners have a reversal obligation if funds have been distributed
in breach of the provision.

shall be set at the market rate. The interest benefit shall be
treated as a contribution for the partner.

Interest on loans from personal taxpayers (no require-
ment for the taxpayer to be a partner) to the company that
is not linked to amultiple debt instrument or bank deposit
may be subject to extra tax in accordance with the regu-
lations in Section 5-22 of the Tax Act. The purpose of the
regulations is to prevent transfer of assets on the back of
too high interest being taxed unnaturally favorably, as the
company will receive a deduction for interest expenses,
while the interest income will also be capital income for
the lender. The regulations are in addition to normal taxa-
tion of interest income as capital income (general income)
in accordance with Section 5-20 of the Tax Act.

Remission of loans or interest from businesses as-
sessed as a partnership to partners will normally be liable
for tax as a dividend to the partners, or as remuneration
for work or repayment of partnership contribution if con-
ditions for this are in place. If the remission of debt, how-
ever, is attributable to payment difficulties on the part of
the partner, this will not represent a taxable benefit for the
partner.

4.2.2.4 Type of liability – relationship between partners
and the relationship with creditors

Which type of liability the different partners must assume
in order to cover the company’s obligations are described
in item4.1.1.2. Asdescribed in this item, creditorswhowish
to submit a claim directly toward the partners, must ini-
tially submit a claim to the company. 14 days after submis-
sion of the claim, the creditormay approach the individual
partners. Contributions made by a partner under the pro-
visions of the partnership agreement are to be considered
a contribution in the company (paid-up equity, which in-
creases the input value and basis for risk-free return). If a
partner covers debt, etc. beyond this, the partner may, in
principle, claim recourse from the company or the other
partners under the provisions of their obligations.

If the taxpayer does not receive the excess from the
company or the other partners due to an inability to pay,
the loss is deductible if it has been incurred as a result of
business activity. This will always be the case when the
company runs the business. The loss will be deducted on
the date it is finally confirmed.

Partners with limited liability who have guaranteed
the company’s obligations may claim recourse from the
company, and from the other partners, where applicable,
if the guarantee obligation is made valid. If the guarantor
does not receive the excess from the company or the other
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partners due to an inability to pay, the loss is deductible
if it has been incurred as a result of business activity. The
loss will be deducted on the date it is finally confirmed.

4.2.3 Establishing a company and realization

4.2.3.1 Establishing a company

A company is established when two or more people start a
business together that fulfils the requirements of Section 11
of the Partnership Act (see item 4.1.1). When establishing
a company, it is only limited partnerships that require the
partners to make contributions in the company (see item
4.1.1.2.3). To the extent that the partners make contribu-
tions, both cash and contributions in kind (assets), the
relevant partner’s input value and paid-up equity on the
shares shall increase. For contributions in kind, the arm’s
length principle shall be observed. The price shall be set
as between independent parties (cf. Section 131 of the Tax
Act). The assets shall receive a new input value from the
company and shall be considered as realized by the part-
ners and can trigger ordinary taxation. This is because
transactions between partners and the company shall be
considered as transactions between independent parties
(cf. Section 10-45 of the Tax Act).

A DLS can also be established through the merging
of two DLSs or that one DLS demerges (splits). The reg-
ulations on tax-free mergers of DLS are regulated in Sec-
tion 113 of the Tax Act. The regulations on tax-free demerg-
ers of DLS are regulated in Section 11-5 of the Tax Act.

If a person running a sole proprietorship takes on one
ormore associates, this shall also be considered as a newly
established DLS. A sole proprietorship is considered, in
principle, as realized for its owner. Entrance of new part-
ners can, however, be tax free in accordance with the reg-
ulations on tax-free conversion in Section 11-20 of the Tax
Act and Section 11-20 of the FSFIN Regulations.

4.2.3.2 Entry

The entry of one partner is not regarded as realization for
the other partners. The input value and paid-up equity on
the shares shall be added to the contribution in the com-
pany, where applicable.

4.2.3.3 Withdrawal and exclusion

When a partner withdraws from the company (in the case
of withdrawal or exclusion) in accordance with the regula-
tions of the Partnership Act (see items 4.1.2.3 and 4.1.2.4),
shares for the withdrawn partner are considered realized
(cf. Section 1044 of the Tax Act). The calculation of any
gains or losses shall be performed in the normal way (see
item 4.2.3.4).

Such withdrawal or exclusion pursuant to the provi-
sions of the Partnership Act shall not be regarded as real-
ization for the other partners.

4.2.3.4 Full or partial realization of shares

4.2.3.4.1 Introduction

The regulations on gains or losses upon realization, in-
cluding redemption of shares and dissolution of the com-
pany are regulated in Section 1044 of the Tax Act. In prin-
ciple, the provisions apply to both personal partners and
company partners, although for company partners who
come under the exemptionmethod, there are extensive ex-
emptions from tax obligations for profit or right to deduct
for loss in accordance with Section 2-38 of the Tax Act.
The general rule in Section 10-44 of the Tax Act is initially
dealt with in item4.2.3.4.2, followed by exemptions in item
4.2.3.4.3.

Dissolution raises a number of special problems and
is dealt with in item 4.2.3.5.

4.2.3.4.2 Gains and losses upon realization of
partnership capital

When realizing parts in a business assessed as a partner-
ship, gains are, in principle, liable for tax and losses are
deductible for the party realizing the shares (cf. Section 10-
44 of the Tax Act).

Gains or losses are set to net compensation upon real-
ization, after deduction of the realization costs and input
value. The input value is the net cost price of the shares
and acquisition costs, plus the partner’s contribution in
the company and adjusted for change in the deductible
risk-free return during the period of ownership in accor-
dancewith Section 10-42 seventh paragraph of the Tax Act
(not real contributions and tax benefit on deficit). Upon re-
alization of parts of the shares, the input value shall be al-
located proportionally.
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In respect of personal partners, any profit shall be re-
duced by unused risk-free returns.

Partners with limited liability (limited partners and
silent partners) who have deficits to carry forward in ac-
cordance with Section 10-43 of the Tax Act may enter this
deficit as a deduction in any profit.

If the company was established after 2006 and the
partnership capital have not been previously realized, the
input value and paid-up equity will be the same.

In respect of partnership capital frombefore January 1,
2006, there are separate transitional rules for setting input
values as per January 1, 2006 (see Section 10-49-1 of the
FSFIN Regulations). In the period following this date, the
same corrections as above shall be made for input values
for the period after January 1, 2006.

For partnership capital acquired through inheritance
or as a gift, the acquirer shall continue the testator’s or the
donor’s input value (cf. Section 10-46 and Section 10-33 of
the Tax Act). If the gift has been donated or if the testator
died before January 1, 2014, the lowest sales value on the
date of transfer and inheritance tax basis shall be used as
a basis for the input value.

4.2.3.4.3 Exemptions – the exemption method

Partners who come under the exemption method shall, in
any case, not be taxed on profit or be eligible to deduct for
loss upon realization of partnership capital in a DLS (cf.
Section 2-38 second paragraph (b) of the Tax Act). Gains
or losses can, however, be liable for tax/deductible loss in
accordance with the regulations in Section 2-38 third para-
graph (e) and (f) of the Tax Act.

The exemption method applies to partners who are
limited liability companies, public limited liability compa-
nies, savings banks, independent finance enterprises, mu-
tual insurance companies, cooperative enterprises, unit
investment trusts, bankrupt estates, administration es-
tates (if the debtor in bankruptcy is a company, etc. of
the type covered by the exemption method), associations,
foundations,municipalities andcounty councils, intermu-
nicipal companies, and companies wholly owned by the
state. The same applies to corresponding foreign compa-
nies (e.g. European companies (SE) that are domiciled in
Norway and European cooperative enterprises (SCE) that
are domiciled in Norway).

In otherwords, in principle, these partners are exempt
from gains and are not eligible to deduct for losses upon
realization of shares.

However, gains will be liable for tax if the DLS’s total
market value of shares, units, etc., which fall outside the

exemptionmethod (cf. Section 2-38 third paragraph (a-d)72

of the Tax Act), at any time during the last two years up to
the recovery date (realization date) has exceeded 10 per-
cent of the company’s total value of shares, etc.

However, losses will be deductible if the DLS’s total
market value of shares, units, etc., which fall outside the
exemption method (cf. Section 2-38 third paragraph (a-d)
of the Tax Act), for a period of two years prior to the date of
the loss (realization date) has exceeded 10 percent of the
company’s total value of shares, etc.

4.2.3.5 Tax dissolution

4.2.3.5.1 Introduction

A DLS may be considered as dissolved with regards to tax
even if it has not been dissolved in terms of company law.
This is initially referred to in item 4.2.3.5.2.

The tax treatment during the year of dissolution must
be undertaken at both company level and partner level.
At a company level the tax treatment is undertaken for in-
come, costs and any gains/losses to the company’s assets
(see item 4.2.3.5.3). At a partner level the dissolution shall
be regarded as a realization of shares from the partners to
the company (see item 4.2.3.5.4).

4.2.3.5.2 When is the company dissolved with regards
to tax?

There are new regulations regarding when a DLS shall be
regarded as dissolved with regards to tax with effect from
the income year 2015 in Section 10-44-2 of the FSFIN Regu-
lations. A business assessed as a partnership shall be con-
sidered dissolved with regards to tax when

a) the company is registered in the Register of Business
Enterprises and a formal dissolution and liquidation
have taken place in accordance with the regulations
of the Partnership Act. For more information about
this, see item 4.1.3.

b) the company is registered in the Register of Business
Enterprises, the business has been wound up and
in the two preceding income years the company has
not submitted a turnover statement or other state-

72 This applies, for example, to shares in a company in a low tax
country outside the EEA.
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ment referred to in Section 4-9 of the TaxAssessment
Act, i.e., obligatory tax assessments for DLS.

c) the company is not registered in the Register of Busi-
ness Enterprises and the business has been wound
up.

d) parts have changed ownership in such a manner
that subsequently only one owner of the previous
company’s assets or business remains. However,
this does not apply if the remaining owner transfers
parts of the company to another party within eight
months of the change of ownership. If the remaining
owner has taken over shares resulting froman inher-
itance, the change of ownership shall be considered
as having taken place on the date of distribution or
undivided estate acquisition.

e) the company enters bankruptcy proceedings. Disso-
lution shall be considered as taking place on the
date that the bankruptcy proceedings open.

Conversion from a DLS to a company or an amalga-
mation that is a separate tax entity (e.g., limited liability
company), in principle, is also regarded as dissolution of
a DLS. This type of conversion, however, may be tax free in
accordance with the regulations in Section 11-20 of the Tax
Act and Section 11-20 of the FSFIN Regulations.

4.2.3.5.3 Tax treatment during the year of dissolution –
company level

Income in the company shall be determined in the nor-
mal way during the year of dissolution until the company
is considered dissolved. The company must realize its as-
sets to third parties or to one of the partners prior to dis-
solution. Sales fees, gains or losses during the year of dis-
solution shall be handled in accordance with the normal
regulations. If assets are given away or sold at a reduced
price, the regulations on exemptions in Section 5-2 of the
Tax Act may come into effect. Benefits (the value of gifts or
gift elements) upon withdrawal shall then be entered as
the company’s general income. All tax positions must be
settled during the year of dissolution.

Income shall be distributed amongst the partners in
accordance with the normal regulations.

4.2.3.5.4 Tax treatment during the year of dissolution –
partner level

In respect of partners, a distinctionmust bemade between
the transfer of assets prior to the date of settlement and
transfer of assets in connection with the dissolution.

The transfer of assets prior to the date of settlement
shall be taxed in accordance with the normal regulations
referred to in item 4.2.2.3.

Assets transferred in connection with the dissolution
shall be considered a part of the realization fee (output
value): Any assets shall be valued at their sales value.

Any gains or losses shall be determined in the normal
manner as referred to in item 4.2.3.4.

4.2.4 National principles for international conditions

4.2.4.1 Introduction

Norwegian taxation is based on two principles:
The global income principle: All income and assets from
both Norway and abroad are liable for tax to Norway for
both physical persons who are resident and companies
who are domiciled in Norway (see Section 2-1 ninth para-
graph and Section 2-2 sixth paragraph of the Tax Act).
The source principle: Income from Norwegian sources and
assets associatedwithNorwegian sources shall be taxed in
Norway, see Section 2-3 of the Tax Act.

In respect of surplus from a DLS, the global income
principle applies (cf. Section 2-1 ninthparagraph (personal
partners) and Section 22 sixth paragraph (company part-
ners) of the Tax Act). If a tax agreement does not exist or
there is a tax agreement based on the credit principle on
the Norwegian side, the partners may claim credit for for-
eign tax in accordance with the regulations in Section 16-
20 of the Tax Act. This applies to both the partners’ and the
company’s tax. If a tax agreement exists based on the ex-
emption method, the Norwegian taxation right may be su-
perseded. Typically, this may apply where a company has
a permanent operating base in the other country.

Gains on the realization of parts in companies that op-
erate abroad are liable for tax in accordance with the gen-
eral regulations. Losses are also deductible. If the other
country (source country) considers suchdisposal of shares
as sale of underlying working capital, double taxation
may arise. If Norway has a tax agreement with the other
country, the tax agreement will determine whether Nor-
way grants credit for tax imposed on the other country. If
the tax agreement is based on the exemption method, it
will be assumed that Norway cannot tax the gain.
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Basically, the global income principle also applies for
dividends to personal partners in accordance with Section
10-42 of the Tax Act. For a tax obligation to exist, the part-
nermust be liable for tax to Norway on the date of distribu-
tion. The tax liability applies only to dividends associated
with income that is or has been liable for tax to Norway.
If a business assessed as a partnership runs an enterprise
in which the business income for the partners is liable for
tax in its entirety, the tax liability to Norway in accordance
with Section 2-3 first paragraph (b) of the Tax Act and the
Norwegian taxation right is not superseded following a tax
agreement, the total dividends from the company to such
partners will be fully liable to tax in accordance with Sec-
tion 1042 of the Tax Act.

There are no special regulations for DLS in group ar-
rangements, with the exception of the regulations regard-
ing intragroup transfers in accordance with Section 11-21
of the Tax Act. There is no corporate taxation in Norway
and DLSs are not covered by the regulations on group con-
tributions. Rather, the tax positions of the individual tax
entities are taken into account. Income and assets from
DLS are included in the partners’ income. If a DLS owns
another DLS, the income and assets of the underlying DLS
must be included in the income and assets of the DLS that
owns the shares.

The tax liability is, however, limited by the tax agree-
ments and certain provisions of internal law (see Sec-
tions 2-34 and 2-37 of the Tax Act).

In order to ensure theNorwegian tax base, Norwayhas
several sets of regulations regarding taxation in certain sit-
uations. This concerns, for example, the regulations on:

• tax obligation on contributions and withdrawals
from a Norwegian area of taxation in accordance
with Sections 14-60 to 1466 of the Tax Act,

• tax obligation on emigration (exit) of persons (Sec-
tion 10-70 of the Tax Act), companies (Section 10-71),
and assets etc., which are removed from the Norwe-
gian area of taxation (Section 9-14 of the Tax Act),

• tax obligation on advance on remuneration for
work, etc. (Section 14-43 of the Tax Act),

• limitation on deduction for interest between associ-
ated parties (Section 6-41 of the Tax Act),

• transfer pricing (TP), and
• nonstatutory piercing of the corporate veil.

Item4.2.4.2 belowdealswithwhich foreign companies
shall be assessed as partnerships. Item 4.2.4.3 deals with
how Norwegian partners in these companies are taxed.
Item 4.2.4.4 describes how foreign partners are taxed on
income from “Norwegian” DLS or DLSs that have a perma-
nent operating base in Norway.

4.2.4.2 Which foreign companies shall be assessed as
partnerships?

When assessing whether a foreign company should be
treated in accordance with the regulations on assessment
as a partnership, it is generally assumed that the for-
eign company, materially wise, must be considered a com-
pany in accordance with the Partnership Act. This means
that Norwegian partners shall be assessed as partnerships
based on participation in the relevant company, if the for-
eign company fulfils the conditions of Section 11 of the
Partnership Act (see item 4.1.1.2.1).

Foreign companies that Norwegian partners invest in
and are assessed as a partnership are primarily private eq-
uity funds. The funds are often organized as limited part-
nerships, which have many similarities to Norwegian lim-
ited partnerships. Limited partnerships most often have a
general partner (GP) who has unlimited liability in accor-
dance with local legislation or the partnership agreement.
The other owners usually have limited liability.

In a statement of principles published onApril 9, 2015,
the Directorate of Taxes has defined its views regarding
what is required to be regarded as a UDLS (foreign busi-
ness assessed as a partnership).

In the issue of assessment as a partnership, the actual
position the different parties have in or toward the com-
pany with regard to company law in the country in which
the company is registered, aswell aswhichpositions result
from the agreement between the parties, must be consid-
ered. Statoil Holding (Rt. 2012 s. 1380).

When considering the type of assessment, the Direc-
torate of Taxes assumes that it is basically sufficient that
the GP has an “unlimited personal liability” that the GP
in accordance with the partnership agreement and inter-
nal law in the country of registration is liable for the com-
pany’s external obligations.

TheGP is considered apartner in the fund for “joint ex-
pense and risk” when the GP has a financial interest as to
whether the foreign fund runs at a surplus or deficit. This
situation can occurwhen the GP hasmade a capital contri-
bution, which gives an entitlement to surplus dividends or
obligation to cover deficits in the same way as other part-
ners. This applies even if the surplus is small.

The Directorate of Taxes assumes that a foreign fund
can qualify for assessment as a partnership even if the GP
does not have an obligation to make a partnership contri-
bution in the fund.Often in such cases the unlimited liabil-
ity will commit the GP to covering the residual obligation
if the fund recorded a deficit, while the GP is also entitled
to a share of the surplus if the company enters a qualified
surplus position. The Directorate of Taxes assumes that in



Taxation reports for the Nordic Tax Research Council´s annual meeting | 99

such cases the GP will have such a financial interest in the
business relationship that the conditions for assessment
as a partnership will be fulfilled.

In certain cases, the right to income flows and liabil-
ity for company operation will be allocated to different le-
gal subjects (e.g., to screen any income flows from liabil-
ity). If the GP has made a partnership contribution, which
gives entitlement to surplus dividends and an obligation
to cover deficits in the same way as other partners in the
company, this will also support the notion that the GP is
a partner for “joint expense and risk” in the company. If
the GP has no financial interest in whether the company
is running at a profit or loss, the GP will not be a partner
for “joint expense and risk” in the company. The company
will thereby not be considered a UDLS.

4.2.4.3 Taxation of Norwegian partners in a UDLS

For Norwegian partners in foreign businesses assessed as
partnerships (UDLS) income and assets from the UDLS
shall be taxed in accordance with the internal law regu-
lations in Sections 10-40 to 10-49 and Sections 4-40 and
4-41 of the Tax Act (prior to tax agreements, etc. becom-
ing applicable) in the sameway as income fromNorwegian
DLS. This means that the Norwegian partners must trans-
form the foreign accounts into Norwegian tax accounts.
This reworking presents several challenges, for example,
whether the exemption method shall be applied, the limit
between debt and equity and timing of income.

For Norwegian partners in a UDLS, a condition for be-
ing grantedadeduction for deficits is that thedeficit canbe
documented. In accordance with Section 10-41 first para-
graph, second item, partners must expressly declare that
all supportingmaterial for the company’s accounts will be
submitted at the request of the tax authorities. If theymake
such a declaration but are nonetheless unable to submit
the documentation, they will risk a surtax being imposed
(cf. Act 24, Section 10-2 on Tax Assessment).

4.2.4.4 Taxation of foreign partners

Foreign partners (resident or domiciled abroad) in a DLS
who operate a business in Norway are normally liable to
tax on current surpluses in accordance with Section 10-
41 of the Tax Act (cf. Section 2-3 first paragraph (b) of the
Tax Act). If the company is considered as having a perma-
nent operating base in Norway, the partners shall also be
regarded as having apermanent operating base inNorway.
Whether Section 2-3 of the Tax Act covers the realization of

shares is regarded with some uncertainty, even if the Min-
istry of Finance assumed this in two rulings included in
Utv. 1998 s. 432 and Utv. 200 s. 420.

In order for dividends to be liable to tax in Norway, in
accordance with Section 10-42 of the Tax Act, the partners
must be liable to tax in Norway on the date of distribution.
In addition, the tax liability applies only to dividends as-
sociated with income that are or have been liable for tax
to Norway. If a business assessed as a partnership runs an
enterprise inwhich the business income for the partners is
liable for tax in its entirety, the tax liability toNorway in ac-
cordance with Section 2-3 first paragraph (b) of the Tax Act
and theNorwegian taxation right is not superseded follow-
ing a tax agreement, the total dividends from the company
to such partners will be fully liable to tax. If the partner is
fully taxed on the dividends, he or shemay also claim risk-
free returns in the same way as Norwegian partners.

If a foreign partner is considered to be running a busi-
ness through a permanent operating base in Norway (i.e.,
when only a proportion of the partner’s share of business
income is liable to tax in Norway), in the income year, or
in some of the four preceding years, the partner may claim
the tax obligation for dividends, in accordance with Sec-
tion 10-42 of the TaxAct, is limited proportionally (see Sec-
tion 10-47 first paragraph of the Tax Actand Section 10-47
of the FSFIN Regulations).

If it is obvious that the dividend must be considered
as originating from an enterprise that is not taxed in the
country on the basis of a tax agreement, or on the basis of a
limited tax obligation in accordance with Section 2-3 of the
Tax Act, the partner may, in exceptional cases, also claim
that dividends liable to tax are limited proportionally, even
if he or she does not fulfil the conditions of Section 10-47
first paragraph of the Tax Act and that only parts of the
business income are liable to tax in Norway (cf. Section 10-
47 second paragraph).

A condition for limitation is that the taxpayer ful-
fils the requirements for documentation (cf. Section 10-47
fourth paragraph of the Tax Act). The partner must docu-
ment that the conditions have been fulfilled and provide
the necessary information so that the tax authorities can
determine income liable to tax (dividends in accordance
with risk-free returns, which are liable for tax to Norway).

If the claim cannot be settled by expiry of the deadline
for submitting tax returns, the claimmust be presented no
later than sixmonths after the claim can be settled. Claims
cannot be presented more than three years after expiry of
the income year (cf. Section 10-47 fifth paragraph of the
Tax Act).

If the partner’s dividend is reduced in accordancewith
the regulations in Section 10-47 of the Tax Act, the risk-
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free return shall also be reduced by the same proportion as
the dividends (cf. Section 10-47 sixth paragraph and Sec-
tion 1047-1 eight paragraph of the FSFIN Regulations).
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5 Sweden
By Martin Berglund

5.1 Introduction

This report examines how personselskaber (Danish for
partnerships) in Sweden are taxed and regulated accord-
ing toprivate law. The instructions fromTheNordic TaxRe-
searchCouncil for thenational reports state thatpersonsel-
skaber refers to the type of company that is not an indepen-
dent taxpayer but rather companies that are fiscally trans-
parent. The companies can be of two types: (1) companies
where each partner has equal andunlimited responsibility
for company obligations, (2) companies where some part-
ners have equal and unlimited responsibility for company
obligations, and other partners have limited responsibil-
ity. In Swedish law, general partnerships (handelsbolag in
Swedish) fall under the first category, while limited part-
nerships (kommanditbolag in Swedish) are included in the
second category.

Examination of other types of companies within
Swedish law is outside the scope of this report. The
co-owners of limited liability companies (aktiebolag in
Swedish) have limited responsibility for the company’s
obligations.73 In a nonregistered partnership (enkelt bo-
lag in Swedish), which is not a legal person, the partners

Martin Berglund: Associate Professor, Uppsala University, Sweden;
Email: martin.berglund@jur.uu.se
73 Companies Act (2005:551) Chapter 1, Section 3.

are not jointly liable for obligations. Rather, only those
partners involved in a particular contract or similar legal
act are responsible for it.74 The following thus only ex-
amines general partnerships and limited partnerships.75

When both types of companies are referred to, the term
“partnership” is used.

5.2 Corporate Law Aspects

5.2.1 General

In Swedish private law, partnerships are regulated by
the Partnership and Non-registered Partnership Act
(1980:1102) (“Partnership Act”). According to the act, a
limited partnership is a special form of partnership.76 The
Partnership Act ismade up of four chapters. Chapter 1 con-
tains basic provisions regarding partnerships, for example
the requirements for formation of a partnership. Chapters
2–4 regulate, in turn, general partnerships, limited part-
nerships and nonregistered partnerships. Section 5.2.2
examines general partnerships, followed by Section 5.2.3,
which discusses limited partnerships. The examination
here is limited to issues that are significant for the tax law
review that follows. This means, for example, that regula-
tions on partnership administration are not significantly
addressed.

5.2.2 General Partnerships

5.2.2.1 Requirements for Formation of a Partnership

A partnership is formed when “two or more persons have
agreed to jointly engage in business activities in a partner-
ship and the partnership has been registered in the trade
register”.77 In Swedish law, there is a basic, partly uncod-
ified concept of what constitutes a company, where the
least defined content forms the basis for the nonregistered
partnership.78 The first requirement is an agreement on
formation of a partnership between at least two people.
The Partnership Act contains no specific formal require-

74 Partnership and Non-registered Partnership Act (1980:1102) (re-
ferred to below as “PA”) Chapter 4, Section 5.
75 So-called “limited companies” are also not examined in this re-
port. For information on this form of company see Nial (1955, 425 ff.)
76 PA, Chapter 1, Section 2.
77 PA, Chapter 1, Section 1.
78 For the following see NJA II 1980 p. 439 f. and 443 f. See also
e.g. Dotevall (2009, 19 ff.); Johansson (2011, 31 ff.); Nial (1955, 24 ff.)
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ments for the partnership agreement, which, therefore,
must comply with the general regulations on formation
and validity of contracts.79 Acompany agreement can thus
be made verbally as well as in writing by all legal entities
that have legal capacity. Both natural persons and legal
persons can be partners in a general partnership. The legal
consequences when a partnership contract is declared in-
valid differ depending onwhether or not the consequences
are with regard to the relationship between partners or to
third parties.80

The second and most important requirement in form-
ing a partnership is regarding its purpose. The partnership
contract must contain a common purpose for the partners.
The purpose of the partnership includes both an objective,
for example to create aprofit for thepartners, andanobject
of thepartnership, in otherwords the activity carriedout to
achieve the objective. It is precisely the common purpose
that distinguishes the partnership from other contractual
relationships, such as joint ownership.

A third requirement usually given is that the partners
are obligated to work for the common purpose. This can
be done through contribution of capital or labor. It is not
enough for partners to only contribute to the purpose.
There must also be an obligation to contribute. Without
such an obligation, the partners can rather be considered
as beneficiaries. There neednot, however, be any company
assets for a partnership to exist.

Thus, for a general partnership to exist, these three
general requirements for formation of a partnership must
be fulfilled. Specific for a general partnership is that the
object of the partnership is to “engage in business”. It
should be noted that the purpose of the partnership need
not necessarily be to make a profit, but it is adequate that
the purpose is to engage in business. Normally, the pur-
pose is of course to make a profit for the partners. The
concept of “business” in the Partnership Act has the same
general meaning as in private law, for example to deter-
mine who is a proprietor of a business in the case of con-
sumer purchases and to determine when the requirement
to maintain accounting records applies to natural per-
sons.81 Business refers to economic activities that can be
considered professional.

Formation of a partnership that complies with these
requirements is, as noted, considered a general partner-
ship if it is registered. Inclusion in the Register of Partner-
ships is thus a requirement for the partnership to be a legal

79 Especially Contracts Act (1915:218).
80 See Nial (1955, 65 ff.)
81 For this and the following see NJA II 1980 p. 445.

entity. Prior to registration, the entity is considered a non-
registered partnership without legal capacity.

5.2.2.2 The Mutual Rights and Obligations of the
Partners

The point of departure is that the partners themselves de-
cide upon theirmutual relationship by coming to an agree-
ment.82 The Partnership Act includes almost only non-
mandatory requirements regarding the mutual relation-
ship.83 Other thanmanagement, the regulations apply pri-
marily to distribution of profits. The profit consists of the
surplus remaining after each partner has received both in-
terest on their investment in the partnership and for ex-
penses necessary or beneficial to the partnership, as well
as a reasonable remuneration for the management.84 This
profit must be divided equally between the partners.85 If
the partners have only agreed on the distribution of prof-
its, but not on losses, the same allocation principles apply
to losses. The same applies in the reverse situation.

The partners have the right to receive their share of the
surplus when the annual financial report or end-of-year
accounts are completed.86 If a partner does not claim their
share before the end of the following financial year, the
share is instead added to that partner’s investment. This
cannot, however, lead to a change in shares in the part-
nership as stipulated in the partnership agreement with-
out the consent of the other partners.

5.2.2.3 The Relationship between a General Partnership
and Partners to Third Parties

The basic legal consequences of compliance with the re-
quirements of forming a partnership are that the partner-
ship can procure rights and incur liabilities as well as
plead a cause before a court and other government agen-
cies.87 This legal capacity and legal standing means that

82 PA, Chapter 2, Section 1.
83 There is only one mandatory regulation, which is with regards to
management (PA, Chapter 2, Section 5). A partner that is excluded
from the management of a partnership still has the right to inspect
the accounts of the partnership and be informed about the matters of
the partnership.
84 PA, Chapter 2, Sections 6 and 7 and 13. Conversely, partners are
obligated to pay interest on debts to the partnership.
85 PA, Chapter 2, Section 8.
86 For the following see PA, Chapter 2, Sections 9 and 10.
87 PA, Chapter 1, Section 4.
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the partnership is recognized as a legal person in relation
to a third party. The representatives of the partnership,
which are each of the partners unless otherwise agreed,88

can thus enter into agreements or other legal transactions
and represent the partnership in processes or other mat-
ters. Other than this rule, the Partnership Act’s regulations
regarding the relationship of partnerships to third parties
are in principle mandatory in nature.

All the partners are “jointly and severally liable for all
the obligations of the partnership”.89 This means that the
general partnership’s creditors can direct their demands
either toward the general partnership or toward one of the
partners, whose responsibility is not limited to a specific
amount. Creditors do not need tomake a claim against the
partnership before making a claim against one of the part-
ners.90 If a partner must pay any debts of the partnership,
the partner can then make a claim of recourse against the
partnership. Ultimately, a claimof recourse canbe brought
against the other partners, but the extent of this right is
debated. A new partner is also responsible for past liabil-
ities the partnership has incurred, but the general rule is
that partners that withdraw from the partnership are not
responsible for later liabilities.91

5.2.2.4 The Joining and Retiring of Partners as well as
Transfer of Shares

The rules that apply with regard to joining and retiring
from a partnership concurs in part with general contrac-
tual principles. There are, however, certain specific regu-
lations in the Partnership Act. Since partnerships in many
respects are based on personal inputs of the partners in
the form of labor, a unanimous agreement of the partners
is required for a new partner to join the partnership.92 For
a partner to withdraw from the partnership without the
partnership being terminated, the unanimous agreement
of the partners is required, since it means a change in the
partnership agreement. That withdrawal is possible when
there is such an agreement is a consequence of the part-
ners together having control of the partnership agreement.

88 PA, Chapter 2, Section 17.
89 PA, Chapter 2, Section 20.
90 This is not specifically given in the text of the law. See, e.g., Rodhe
(1985, 336 f.)
91 PA, Chapter 2, Section 22. Apartner that haswithdrawn is however
responsible for subsequent obligations if the partnership’s other con-
tracting parties are in good faith regarding the partner’s withdrawal.
On how this is determined see e.g. NJA 1995 p. 654.
92 PA, Chapter 2, Section 2.

The extent to which new and past partners are responsible
for liabilities of the partnership are given in the previous
section.

An alternative to retiring from a partnership with the
agreement of the other partners is that the partners termi-
nate the partnership agreement. The partnership is then
placed in liquidation after six months following the ter-
mination.93 These regulations are nonmandatory. For ex-
ample, a partnership agreement may be entered for a spe-
cific length of time, or some other notice period may be
agreed upon. If the partnership agreement is terminated
and liquidation is therefore pending, the partners can in-
stead together agree that the partner who has terminated
the agreementmustwithdraw from the partnership.94 This
regulation is in alignment with the principle given above
that withdrawal is possible with unanimous agreement of
the partners. If the partner who has terminated that part-
nership agreement does not agree to withdraw, it is how-
ever possible for the other partners, if they are in agree-
ment, to exclude the partner in question.95 The excluded
partner then has the right to compensation equivalent to
the amount that would have been received if the partner-
ship was dissolved.

A partner can transfer their economic rights in the
partnershipwithout the other partners’ consent. This does
not mean however that the person making the transfer is
retiring from the partnership or that the acquirer is joining
the partnership. As was just mentioned, joining and with-
drawal require, in principle, the unanimous agreement of
the partners.What can be transferred is the right to receive
the economic rights partners are entitled to, for example
remuneration for work carried out or a share in the profits
of the partnership.96

5.2.3 Limited Partnerships

With certain exceptions, regulations in the Partnership
Act for general partnerships also apply to limited partner-
ships.97 The differences pertain to the condition that lim-
ited partnerships have partners whose obligation is lim-
ited to the capital invested. A partner who has unlimited
obligation exactly as in general partnerships is referred to
as a general partner, while a partner with limited obliga-

93 PA, Chapter 2, Section 24.
94 PA, Chapter 2, Section 29.
95 PA, Chapter 2, Section 30.
96 PA, Chapter 2, Section 21.
97 PA, Chapter 3, Section 1.
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tion is referred to as a limited partner.98 A limited partner-
ship cannot be owned exclusively by limited partners, and
nonprofit organizations and foundations cannot be gen-
eral partners. If this is the case, the limited partnership is
reclassified as a general partnership.99 It can, however, be
noted that limited liability companies can be general part-
ners in a limited partnership.

A limited partner in a limited partnership can be de-
scribed as a person who has invested capital in the part-
nership but does not personally participate in the man-
agement or other activities. Thus, it is stated that a lim-
ited partner does not have the right to participate in the
management if no other agreement has been reached.100

Aswell, a limited partner cannot represent the partnership
in the way that each partner in a general partnership nor-
mally can.101

Even in a limited partnership, the partners can them-
selves come to an agreement on division of profits. If there
is no agreement on the size of the profit that must be allo-
cated to a limited partner, the allocation does not neces-
sarily take place in the same way as for other partners, but
rather the rightmust be determined according to equity.102

Since the allocation between general partners in the part-
nership is not specifically regulated for limited partner-
ships, it must take place equally according to the number
of partners just as in the case of an ordinary general part-
nership.

5.3 Tax Aspects

5.3.1 Introduction

Taxable entities in Swedish laware, other thannatural per-
sons, Swedish legal persons and foreign legal persons.103

The main rule is that legal persons with adequate rela-
tions to Sweden are unlimited liable to tax. Swedish regis-
tered partnerships are of course legal persons in Swedish
law, but not in the sense of the Income Tax Act (ITA).104

Generally, it can be said that a general partnership is not
itself taxable for its income, but rather the partners are.
The tax aspects are examined here as follows: Taxation of

98 PA, Chapter 1, Section 2 and Chapter 3, Section 8.
99 PA, Chapter 3, Section 2.
100 PA, Chapter 3, Section 4.
101 PA, Chapter 3, Section 7.
102 PA, Chapter 3, Section 5.
103 Income Tax Act (1999:1229) (“ITA” below ), Chapter 6, Sections
3-4 and Chapter 6, Sections 7-8.
104 ITA, Chapter 2, Section 3.

income in Swedish partnerships is addressed in Section
5.3.2. Section 5.3.3 takes up issues regarding disposal of
shares in a general partnership. Section 5.3.4 gives a de-
scription of Swedish taxation of foreign partnerships. Sub-
sequently in Section 5.3.5, there is a discussion of the op-
portunities for obtaining foreign tax credit on general part-
nership income. Finally, Section 5.3.6 addresses some spe-
cific income tax regulations that are especially intended to
counteract undesirable tax planning with partnerships.

5.3.2 Taxation of Partnership Income

Taxation of income from partnerships is regulated in ITA,
Chapter 5. Unlike other legal persons, Swedish registered
partnerships are not taxed on their income, but rather the
partners are taxed on this income.105 Since according to
private law, the income held by a partnership is its own
in its capacity as a legal person, the question arises as to
how this taxation, in detail, should be designed.

Themethod of taxing income from Swedish registered
partnerships is regulated in ITA, Chapter 5, Section 3. Each
partner “shall be taxed for as large an amount as is equiv-
alent to their share of the general partnership’s [. . . ] in-
come, regardless of whether or not the amount is taken
out of the company”. Swedish partnerships are therefore
considered fiscally transparent, which means that they, in
principle, are not an independent taxable entity. The part-
ners are taxed on an ongoing basis for the partnership’s
revenue, and at the same time are not taxed at all on dis-
tributions received from the partnership. The method pre-
sumes, however, that the profit is first calculated for the
partnership. The partnership is therefore recognized for
tax purposes as an income calculation unit. This method
means that determination of the tax base takes place at
the partnership level. The revenue and expenditures of the
partnership are added and deducted as income and ex-
penses in the ITA income category of business income.106

The surplus or deficit is then calculated by all income be-
ing reduced by all costs.107 It should be noted that a part-
nership can thus have bookkeeping entries related to the

105 ITA, Chapter 5, Section 1.
106 Here it can be noted that the private law concept “business activ-
ity” (see e.g. PA, Chapter. 1, Section 1, and Accounting Act [1999:1078]
Chapter 2, Section 6) is wider than the equivalent tax law concept in
ITA, Chapter 13, Section 1. In other words, theoretically, the current
income of a partnership could be assigned to other types of revenue
than business activity. In practice, however, it will not occur.
107 ITA, Chapter 14, Section 21.
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partners that influence the taxable profit.108 As was men-
tioned earlier, this has to do with, for example, remunera-
tion to a partner formanagement of the partnership. These
are deducted before earnings are for tax purposes allo-
cated to the partners.109 Income and expenditures that
for a natural person are regularly assigned to the ITA in-
come category of capital income, namely current capital
income as well as capital gains and losses, are taxed as
regards partnerships mainly in the ITA income category
of business income.110 An important exception is however
the capital gains and losses of a partnership’s real prop-
erty and condominiums. These are assigned to the cate-
gory capital.

Other entries that affect the taxable result than nor-
mal income and expenses are also considered at the part-
nership level. This concerns deductions that are a re-
sult of fiscal accrual accounting regulations and deduc-
tions for contributions to compensation funds.111 Interest
payments and deductions for contributions to expansion
funds based on the income of the partnership are, how-
ever, made at the partner level, in other words, after the
profit of the partnership has been divided among the part-
ners.112 The regulations on interest allocations intend to
create a neutral fiscal allocation of a natural person’s in-
come between the ITA income categories of capital income
andbusiness income. It is therefore not reasonable to carry
out any interest allocation at the partnership level. The
purpose of expansion funds is for self-employed persons
to be able to some extent achieve taxation that is neutral
in relation to limited liability companies. It is therefore rea-
sonable even here to apply the regulations at the partner
level.

Thus, after the partnership’s taxable income is deter-
mined, it must be divided among the partners. There are
no specific tax regulations on how this division of income
should in detail be carried out. Tax law in this context re-
lies on private law. As concluded above, the regulations
for allocation of profit according to the Partnership Act
are nonmandatory. It thus rests first with the partners to
agree among themselves on how to allocate the profit. Al-
ternatively, the profit must be allocated equally between

108 These are deducted before the partnership’s taxable result is de-
termined. See e.g. RÅ 1959 ref. 40.
109 See e.g. RÅ 1968 Fi 945 and Mattsson (2005, 159 f.)
110 ITA, Chapter 13, Section 4.
111 Replacement reserve is specifically given in ITA, Chapter 31, Sec-
tion 2. That the taxable periodization takes place at the partnership
level is due to the result being calculated there.
112 See especially ITA, Chapter 33, Sections 19-20, as well as Chapter
34, Sections 2 and 12-13.

the partners. In established case law, private law profit al-
location to partners has in general been accepted for taxa-
tion purposes. There are, however, exceptions where there
are tax law deviations from this profit allocation. In Case
RÅ 2002 ref. 115 I-II there were developments in the basis
for determination in this regard. The Supreme Adminis-
trative Court (“SAC”) also summarized previously applica-
ble principles in the area. According to SAC, the partners’
agreed allocation can be deviated from “if it involves an
unauthorized transfer of income or is unreasonable and
mainly induced for tax reasons”.113 If there is deviation
from the private law allocation, the court makes its own
judgment on what allocation is equitable.

To clarify these very general criteria, the court initially
referred to earlier rulings. According to SAC, the determi-
nation had previously been based on “factors such as the
size of the capital contributions of the partners, the la-
bor input of the partners, the relationship between the
partners, business risks, and if the distribution can be as-
sumed to have taken place to achieve tax advantages”.
These factors show that what first and foremost should be
determined is whether the allocation of profit is in reason-
able proportion to the partners’ investment in the partner-
ship in the form of capital or labor. Factors such as rela-
tionship between the partners and risk-taking may be rel-
evant for the question if there is a reasonable proportion
between the investment in the partnership and what the
partner gets in return. Such factors can also be relevant for
the issue of whether or not the main reason for allocation
can be assumed to be to derive tax benefits.

In one of the joined cases inRÅ 2002 ref. 115, SACmade
a reallocationof profit,while the agreedallocationof profit
was accepted in the second case. It is clear that the judg-
ment means that it is possible to deviate from profit allo-
cation valid according to private law, and that this will de-
pend on a distinct in casu examination.

How the profit fromapartnership is treated at the level
of a partner depends on whether or not the partner is a le-
gal person or a natural person. For legal persons, all in-
come falls under the ITA income category of business in-
come,114 which is why a legal person’s share of the profit
from a partnership is included in the calculation of the le-
gal person’s total income from business activity. The tax
rate is 22 percent. For natural persons, this share of the re-
sult in a partnership is considered as a separate source of

113 SAC referred here to the previous cases RÅ 1957 Fi 2409, RÅ 1988
not. 291, RÅ 1990 not. 274, RÅ 1995 ref. 35 and RÅ 1997 not. 126.
114 ITA, Chapter 14, Section 10.
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income.115 This means that a surplus or deficit in a part-
nership cannot be equalized by the taxpayer’s other busi-
ness income. For natural persons, the surplus from part-
nerships is finally added to the surplus from other sources
of income and taxed according to a progressive scale of be-
tween about 30 and 57 percent.

The extent to which a partner is at all subject to tax-
ation for the income from a partnership is determined by
whether or not the partner is unlimited or limited liable
to tax.116 If the partner is unlimited liable to tax, they are
taxed for their share of the partnership’s income, indepen-
dently of where in the world it originates.117 If the part-
ner has instead limited tax liability in Sweden, they are
taxed only for such types of income from the partnership
that Sweden is entitled to tax as a source state. This above
all means that non-Swedish resident partners in Swedish
partnerships will be taxed for income from permanent es-
tablishments in Sweden and for disposal of real property
in Sweden.118

Such remunerations to partners that, according to
what has been mentioned above, are deducted before the
result of the partnership is calculated (e.g., reasonable re-
muneration for management), are taxable for the partner
that received the benefits according to what they received.
Such remunerations are taxed in either the ITA income cat-
egory of capital income or business income, depending
on if they are considered as income from labor or yield
from assets. The remunerations should, however, never be
taxed in the ITA category of employment income. Not even
salaries that a partner receives from a partnership are as-
signed as an employment income, but rather such remu-
nerations are categorized as business income.119

Income from limited partnerships is mainly taxed
in accordance with what is described above. There are,
however, exceptions regarding limited partners, as they
have a limited liability for the obligations of the partner-
ship. If a deficit occurs in a limited partnership, a lim-

115 ITA, Chapter 14, Section 13.
116 This is clarified in ITA, Chapter 5, Section 3, paragraph 2.
117 Income can however be exempt from taxation according to tax
treaties.
118 ITA, Chapter 3, Section 18; and Chapter 6, Section 11.
119 ITA, Chapter 10, Section 4. The rule is formulated somewhat un-
clearly, but the established interpretation is that salaries are assigned
to the same income category as the partnership’s income. The previ-
ous wording in Municipal Tax Act (1928:370) Section 32 was clearer in
this regard: “If partners in a general partnership [. . . ] received income
from the partnership [. . . ] in the form of payment, such income is not
considered as employment income but as the same type of income as
the classification of the partnership’s [. . . ] income”. See alsoMattsson
(1974, 192 ff.)

ited partner in a limited partnership may not deduct a
greater amount than what, together with previous years’
deductible losses, exceeds what the partner put into the
partnership.120 As a limited partner in a limited partner-
ship does not need to cover a deficit with an amount
greater than their capital investment, it can be asserted
that it is theoretically correct that a deficit in the limited
partnership must not be allocated to the limited partner
to an extent that exceeds their capital investment. Prior to
this prohibition on deductions, limited partnerships could
easily be used for various forms of tax evasion.121

5.3.3 Disposal of Shares in a Partnership

Even though the revenue from a partnership continuously
flows to the partners according towhat has been described
in Section 5.3.2, the shares in a partnership are regarded
for tax purposes as an asset that can be disposed of by
the partners. Shares in a Swedish partnership are never
taxed in the ITA income category of business income.122

The starting point is that disposal of a share of a partner-
ship is seen as disposal of an asset that can result in a tax-
able capital gain or a deductible capital loss in the income
category of capital income.123 The equivalent applies to le-
gal persons,with the difference being that the profit or loss
are instead classified as a business income.124 The calcu-
lation of capital gains takes place in both cases by reduc-
ing the remuneration by the cost amount (the acquisition
cost and improvement expenses) and expenditures for the
disposal.125 Specific regulations on taxation for disposal of
shares in a partnership are found in ITA, Chapter 50. Both
redeeming a share and dissolving the partnership are con-
sidered in the same way as a disposal.

Adjusted acquisition cost is a key concept for disposal
of shares in a partnership. Calculation of the capital gains
in Swedish tax law is made up of the just mentioned cost
amount of the acquisition cost and any improvement ex-
penses. However, when a share of a partnership is dis-
posed of, the actual acquisition cost must in some cases

120 ITA, Chapter 14, Section 14.
121 Lodin et al. (2015, 508).
122 ITA, Chapter 13, Section 7.
123 ITA, Chapter 41, Section 1, Chapter 42, Section 1, and Chapter 44,
Section 3, ITA. Chapter 50, Section 1, clarifies that the basic regula-
tions on capital gain and loss is applied for disposal of shares in a
general partnership.
124 ITA, Chapter 13, Section 2, and Chaper 25, Sections 2-3.
125 ITA, Chapter 44, Sections 13-14.
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be adjusted. These regulations apply in the same way to
limited partnerships.

The purpose of the regulations on adjusted acquisi-
tion cost is to ally the fiscal transparency of partnerships
regarding current taxation with the taxation of the part-
ner when shares are disposed of. On the one hand, the in-
tention is to not tax the revenue from a partnership twice,
as is the case with a limited liability company. On the
other hand, the inconsistency between current taxation
and capital gain tax of shares should not lead to partners
being able to utilize losses twice.

It is in this light that the adjustment regulations
should be understood.126 Adjusted acquisition costs are
increased especially with two amounts.127 First, contribu-
tions made by the partner to the partnership are consid-
ered an improvement expense. Therefore, the acquisition
costs increase by the amount in question. Second, the ac-
quisition costs increase by the amount claimed as the part-
ner’s share of the income of the partnership. A partner has
already been currently taxed for such amounts, and thus
there is no reason to tax them again when disposal takes
place.

Inversely, the acquisition costs are reduced according
to distributions to the partner by the partnership. A part-
ner is not specially taxed on a distribution, but it should
in any case be seen as something that has enriched the re-
cipient at the expense of the partnership. Therefore, the
amount should increase the capital gain when disposal
takes place. Acquisition costs must also be reduced with
those parts of a partnership’s deficit that have been de-
ducted by the partner. Here, the partner has already been
able to deduct a negative result in the partnership, which
can be expected to influence the value of the partnership
negatively. Not reducing the acquisition costs would risk
creating situations where a partner could first currently
deduct a deficit in a partnership, and later dispose of the
share in the partnership at a capital loss.

If the adjusted acquisition cost is negative, the cost
amount is set to zero, at the same time as the remunera-
tion is increased with the negative amount.128 In this way,
earlier deficit deductions are, for example, reversed when
disposal takes place even if the real acquisition cost is not
adequate to absorb the deficit. This solution is also applied
to gratuitous transfers, which means a deviation from the
otherwise applicable principle of continuity in these sit-

126 These are also found in ITA, Chapter 50, Section 5.
127 In addition to what is said below, expansion fund deposits and
share transfers can also affect the adjusted acquisition cost.
128 ITA, Chapter 50, Section 3, paragraph 2.

uations. Gratuitous transfers – through inheritance, will,
gift, and division of property – is regarded as a disposal
if the previous owner’s adjusted acquisition cost is nega-
tive.129 Since the negative amount is considered as remu-
neration, in this situation the gratuitous transfer is taxed.
In such situations, the acquirer’s acquisition cost is set to
zero.

To carry out current taxation of revenue from partner-
ships in the income category of business incomewhile dis-
posal of shares in a partnership are taxed in the income
category of capital income has previously created special
opportunities for tax evasion. For business activities, a
progressive tax scale of between about 30 and 57 percent
applies to natural persons, while capital income is propor-
tionally taxed at 30 percent. It was therefore advantageous
to dispose of a share in a partnership at the end of the
year to a fully owned limited liability company and thus
achieve taxation of the year’s profit as capital income in-
stead of as business income. There are now regulations in
ITA, Chapter 51 to counteract this type of arrangement. The
regulations mainly mean that a capital gain created when
apartnerwhohas been active in a partnership sells a share
in the partnership to a legal person is taxed in the income
category of business income activity instead of in the in-
come category of capital income.130

In other cases, capital gains are included in the in-
come category of employment income instead of the cat-
egory of capital income. This applies if a partner disposes
of shares in a partnership,which, in turn, owns shares that
would have been covered by the regulations for qualified
shares for closed companies in ITA, Chapter 57 if they had
been owned directly by the natural person.131 A closed cor-
poration is a limited liability company or cooperative as-
sociation owned by a few individuals. If any of these in-
dividuals have been active to a significant extent in the
company, distributions and capital gains are taxed to a cer-
tain extent as employment income instead of as capital in-
come. The purpose of regulations to in some cases redi-
rect profits when disposing of a partnership is to counter-
act evasion of the regulations on taxation of closed com-
panies.132

129 ITA, Chapter 50, Section 2, paragraph 2.
130 See ITA, Chapter 50, Sections 1-5.
131 ITA, Chapter 50, Section 7 and Chapter 10, Section 3.
132 See also section 3.6 regarding closed corporations.
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5.3.4 Taxation of Foreign Partnerships

Foreign partnerships, meaning partnerships not regis-
tered in Sweden, are limited liable to tax in Sweden if they
are considered as foreign legal persons. The definition of a
foreign legal person is defined in ITA, Chapter 6, Section 8.
The meaning of the concept has been much discussed.133

For a foreign partnership to be a foreign legal person, it
must according to the law of its own country be able to
acquire rights and take on obligations as well as be able
to plead a cause in court and other government agencies.
These two requirements are normally relatively easy to de-
termine. It can be noted that Swedish tax law, in principle,
does not set any of its own criteria for foreign entities to be
considered legal persons, but rather in this respect com-
plies with the classification in foreign law.

There is, however, an independent criterion that must
be fulfilled according to Swedish law in order for a foreign
entity to be a foreign legal person. This criterion, which is
more difficult to interpret than the above, states that in-
dividual partners should not be able to freely control the
association’s assets. Something that distinguishes a legal
person is naturally that it is an independent subject. If one
of the partners, without the agreement of the others, can
withdraw or transfer assets that belong to the partnership,
it is not possible to speak about any independent prop-
erty that distinguishes an independent legal entity. It is
unclear if the requirement means that there must be reg-
ulations for capital protection in relation to third parties,
which means that partners cannot freely control the prop-
erty of the partnership even if they are in agreement. Al-
ternatively, it could be that the requirement aims toward
an individual partner not being able to freely control prop-
erty, while it can be seen as a legal person if the control is
possible when there is unanimous agreement among the
partners.

Some interpretation arguments advocate that the reg-
ulation requires mandatory capital protection regulations
in the home country of the partnership. There is a leading
case in this respect, namely RÅ 1997 ref. 36. The case con-
cerns a German GmbH & Co KG, which is a special form of
limited partnership (“Kommanditgesellschaft, KG” in Ger-
man) whose general partner always consists of a limited
liability company (Gesellschaft mit beschränkter Haftung,
GmbH” in German). This last named type of company is
distinguished by the limited liability of the partners for the

133 See also e.g. Dahlberg (2000, 132 ff.); Mattsson (2000, 100 ff.);
Mattsson (2005, 112 ff.); Barenfeld (2005, 272 ff.); Berglund (2013, 245
ff.)

company’s obligations, whereby there are special regula-
tions on capital protection and minimum capital is avail-
able to protect the company’s creditors. A limited partner-
ship of the type GmbH & Co KG was regarded as a foreign
legal person. It can be discussed how the case should be
interpreted in relation to other types of partnerships. My
view, which I have explained elsewhere in more detail,134

is that the case does not require mandatory capital pro-
tection regulations outside of Sweden, but rather it is ad-
equate that the partners individually, in relation to each
other, are prevented from controlling the assets of the part-
nership. This means that the great majority of types of for-
eign partnerships are foreign legal persons for Swedish tax
purposes.

A foreign partnership that is not recognized as a for-
eign legal person is completely ignored in Swedish tax
law. Therefore, income and expenses flow continuously
through to the partners to the degree in which they have
participated in the transactions in question. It is then the
partners’ tax liability that determines the degree to which
the income of such partnership is taxed in Sweden.

Even when a partnership is regarded as a foreign le-
gal person, it is treated as transparent in Swedish tax law
if the partnership is treated in that way for tax purposes by
its home country.135 Conversely, the partnership is treated
as its own taxable person according to Swedish tax law if
that is the case in the foreign home country of the partner-
ship. The intention is, in other words, that the partnership
should be treated symmetrically in the foreign country
and in Sweden. The purpose is to avoid both international
double taxation and double nontaxation to a greater de-
gree.136 Whether or not this purpose is achieved depends
to a large degree on the interpretation of the abovemen-
tioned RÅ 1997 ref. 36. It also depends on how the foreign
tax credit rules are designed (see the next section). If the
foreign partnership is fiscally transparent outside of Swe-
den, the same tax rules apply for allocation of income as
for Swedish partnerships (see Section 5.3.2). Here also, it
is the extent of the partner’s tax liability that determines
what is taxed in Sweden. Thus, if one of the partners in the
foreign partnership is a resident of Sweden, that partner is
taxed for their share of the total income of the partnership,
regardless of where in the world it originates.137

134 Berglund (2013, 247 ff.)
135 ITA, Chapter 5, Section 2a. The partnership is then referred to as
“a foreign partner-taxed, legal person”.
136 Government bill 1989/90:47 p. 19. See also Swedish committee
Skatteavräkningssakkunniga’s report SOU 1988:45.
137 ITA, Chapter 3, Sections 3 and 8.
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If the foreign partnership is treated as its own taxable
person in its home country, the partnership is thus also a
taxable person in Swedish tax law. This means that only
income covered by the regulations on limited tax liability
for legal persons is taxed in Sweden. This applies espe-
cially with regards to income from Swedish permanent es-
tablishments and Swedish real property.138 Partners with
unlimited tax liability in Sweden are first taxed when they
receive a distribution from the partnership.

5.3.5 Credit for Foreign Tax From Partnership Income

The extent to which a credit can be given for foreign taxes
on income earned by fiscally transparent partnerships is
now specifically regulated by law. Two rules in the Foreign
Tax Credit Act (1986:468), Chapter 2, Section 3 andChapter
1, Section 5, regulate who can be regarded as having had
the income in such situations. The background is that SAC
in case RÅ 2001 ref. 46 declared that a tax credit could not
be grantedwhen foreign incomehadbeen earnedby trans-
parent partnerships. The court asserted that there was not
adequate identity regarding the entity that earned the in-
come andwhowas taxed for this revenue. Such a develop-
ment was determined to be undesirable, which was why
the new regulations were introduced.

These regulations mean, in principle, that foreign in-
come earned by transparent partnerships are regarded as
having been earned by the partner themselves. If the part-
nership has paid foreign taxes, these also must be viewed
as having been paid by the partner himself. In this way,
credit for foreign taxes is made possible even though there
is a deficiency regarding the identity of the subject, which
is normally required for the occurrence of such interna-
tional double taxation that qualifies for credit.139

5.3.6 Specific Regulations to Prevent Evasion

To prevent evasion in certain parts of the income tax sys-
tem, there are in some cases special regulations for part-
nerships, which however do not directly concern taxa-
tion of income from partnerships.140 An example is the

138 ITA, Chapter 6, Section 11.
139 See also Berglund (2013, Chapter 5). As mentioned in ibid., there
are however situations with general partnerships where it can be
questioned if the new regulations in the The Foreign Tax Credit Act
solve the double taxation issue.
140 For the following see especially ITA, Chapter 56, Section 4 and
Chapter 57, Section 4.

concept of closed partnership in the regulations described
above on taxation of closed corporations. Partnerships are
not covered by the regulations on closed corporations for
re-allocation of income and capital gains to the income
category of employment income. These regulations apply
only to limited liability companies and cooperative asso-
ciations. To prevent evasion from these regulations, there
is, however, a need for regulations that qualify shares in
closed corporations (limited liability companies or coop-
erative associations) if the partner is active to a significant
degree in a closed partnership. A closed partnership is in
principle a partnership that is owned by only a few physi-
cal persons.
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