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Summary: The article concerns the issue of constitutionality of the reform of the justice 
system in Poland in 2017–2018, which resulted in significant changes of the functioning 
of the National Council of the Judiciary and the Supreme Court. When discussing the 
reform of the Supreme Court, the author first of all points to the constitutional problems 
associated with the premature retirement of some of its judges, which is also connected 
with the interruption of the six-year term of the First President of the Supreme Court. A 
separate issue discussed in the article is the introduction to the Supreme Court the lay 
judges, which is a unique phenomenon on the global scale. The analyses lead the author 
to formulate final conclusions, also referring to the European regulations and to refer to 
the unconstitutionality of the solutions adopted by the Polish parliament.
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1 Introduction

Almost from the beginning of its rule in Poland, the Law and Justice party 
undertakes actions regarding the functioning of the judiciary, which are met 
with allegations of the violation of the Constitution of the Republic of Poland2 
and democratic standards. In 2015–2016 theses activities were mainly focused 
on Constitutional Tribunal, which was crowned with a change in the position 
of the President of this body in December 20163. Since then, there has been a 

1 This Article has been drawn up within the implementation of the research project No. 
BST/WPiKS/2017/A/04 at the Faculty of Law and Communication at the SWPS University 
of Social Sciences and Humanities.

2 Constitution of the Republic of Poland of 2 Apr. 1997, Dziennik Ustaw [Official Journal] 
no. 78, item 483 as amended.

3 This change occurred as a result of a lawful termination of the previous President’s term 
of office. It is true that the rulers tried to dismiss him from his post earlier, pursuant to the 
Act of 19 Nov. 2015 amending the Act on the Constitutional Tribunal (Dziennik Ustaw 
[Official Journal] item 1928), but this solution was blocked by the Tribunal itself with the 
verdict of 9 Dec. 2015 (K 35/15). What is important, the consideration that led to this 
judgement also apply to the changes in the National Council of the Judiciary and in the 
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radical change in the jurisprudence of the Constitutional Tribunal, which now 
serves as the body legitimizing the following controversial actions of the ruling 
camp. These actions include in particular the reform in 2017–2018, covering the 
two most important organs for the functioning of the Polish justice system i.e. 
National Council of the Judiciary and the Supreme Court.

The purpose of this article is to carry out an analysis of the changes in legisla-
tion, regarding the functioning of both of these bodies, carried out in the light of 
Polish constitutional standards related to the functioning of the judiciary. This 
will allow us to verify the hypothesis that the reform of the Polish justice system 
conducted in 2017–2018, contrary to the claims of the representatives of the rul-
ing camp, violated the Constitution of the Republic of Poland.

2 Social and political context

For a proper understanding of the actions taken by the Polish legislator in 
2017–2018, with reference to the judiciary, it is necessary to reconstruct their 
social and political context. In order to do so, it is important to pay attention to 
the historical issues at first. The Polish judicial corps has not been thoroughly 
verified after the collapse of the socialist system in 1989. Many judges that were 
ruling in the period of the Polish People’s Republic could thus continue their 
career in the free Poland. This also applied to judges who were involved in deliv-
ering sentences on activists of the anti-communist opposition before 1989. The 
exception in this regard were only the judges of the Supreme Court. Pursuant 
to the Act of 20 December 19894 their term of office was shortened. In the new 
composition of the Supreme Court there were, however, as many as 22 judges 
previously ruling in it, which constituted over 1/3 of all judges in this court5.

The lack of thorough verification of the judicial environment after 1989 
prompted some political groups to formulate the demands for radical personal 
reform of the Polish justice system. These slogans lost their relevance over time, 
the natural consequence of the passing time was the dismissal of the judges’ posi-
tions by judges who rules in the PRL period. Although currently such judges 
form a margin in the Polish judiciary, the ruling Law and Justice party made 
the “de-communisation” of the judiciary one of the motives of its reforms. In 
addition, one of the reasons for the analysed changes was also to be the exces-
sive emancipation of the judiciary, which was supposed to manifest itself in the 
lack of real control of other authorities over it. The effect of this was supposed to 
be for example the emergence of harmful social networks in the judiciary, that 

Supreme Court, which will be discussed later in the article.
4 The Act of 20 Dec. 1989 on amendments to the acts – Law on the system of common 

courts, on the Supreme Court, on the Supreme Administrative Court, on the Constitu-
tional Tribunal, on the system of military courts and the Law on notarial services, Dzien-
nik Ustaw [Official Journal] no. 73, item 436.

5 See <www.sn.pl/osadzienajwyzszym/SitePages/Historia.aspx> Accessed 7.09.2018
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affected, among others, the promotions in courts. In addition, the rulers also 
pointed to the disadvantages of the previous disciplinary proceedings against the 
judges, supervised by the Supreme Court.

It is difficult to univocally assess the accuracy of these arguments, because 
they are subjective to assess. The fact is, however, that the radical reform of the 
judiciary has not been the subject of special public interest during the election 
campaign in 2015 . Referring to the voters’ will in this respect by the ruling party 
seems to be lacking sufficient grounds. It should also be remembered that won 
elections do not authorize reforms that are in conflict with the constitution. For 
such changes it is necessary to obtain a constitutional majority in the parliament, 
what Law and Justice party failed to accomplish in the last elections.

3 The role of the National Council of the Judiciary and the Supreme Court 
in the system of the Republic of Poland

In order to show the reforms of justice system in Poland in the right context, 
it is necessary to outline in general the role of National Council of the Judici-
ary and the Supreme Court in the functioning of the system of the Republic of 
Poland, and in particular their influence on the exercise of judicial power.

The National Council of the Judiciary, pursuant to the Article 186 [1] of the 
Constitution of the Republic of Poland, is an authority safeguarding the inde-
pendence of courts and the independence of judges. It consists of 25 members: 
First President of the Supreme Court, the President of the Supreme Adminis-
trative Court, the Minister of Justice, the representative of the President of the 
Republic of Poland, 4 deputies (elected by the Sejm6), 2 senators (elected by the 
Senate) and 15 judges appointed from all types of courts. The most important 
competence of the National Council of the Judiciary is the submission of the 
candidates for judges of all courts to the President of the Republic of Poland7. 
That means that no one can be a judge in Poland without the prior consent of the 
National Council of the Judiciary. It performs an analogous function in case of 
judicial promotions. In addition to this, the National Council of the Judiciary is 
responsible for adopting the ethical code of judges and giving consent to transfer 
the judge to retirement8. This illustrates the key role of the National Council of 
the Judiciary in the functioning of the Polish justice system. In this context, there 
can be no doubt that in order to influence the staffing of the judiciary, it is neces-
sary to take control over the National Council of the Judiciary first.

6 The Sejm is the lower house of the Polish parliament.
7 Constitutional Tribunal and the State Tribunal are staffed by the Sejm.
8 In Poland the judges are excluded from the general retirement system. After reaching a 

certain age or if they are unable to work anymore (due to an illness) they are transferred 
to retirement. Therefore, they remain in the judges’ corps and they keep judges’ privileges 
(including immunity). They cannot, however, continue to adjudicate.
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The Supreme Court, in turn, acts as the most important court in Poland. Its 
constitutional tasks include the supervision over the jurisprudence of the com-
mon and military courts, as well as, adjudication on the validity of the parlia-
mentary and presidential elections and nationwide referendums. However, the 
competences of the Polish Supreme Court do not cover the case-law in admin-
istrative matters9 or the control of the constitutionality of law10. The Supreme 
Court also plays an important role in the disciplinary judiciary of the judges.

The Constitution of the Republic of Poland clearly distinguishes the function 
of the First President of the Supreme Court. His tasks include not only the man-
aging of the Supreme Court. He is also ex officio the chairman of the State Tri-
bunal – a special judicial body ruling on the constitutional and criminal liability 
of the highest state officials, including the President of the Republic of Poland 
and the members of the government. It means that the staffing of the office of the 
First President of the Supreme Court is also important from the point of view of 
enforcing the legal responsibility of the most important politicians in the state.

4 The reform of the composition of the National Council of the Judiciary

As it was indicated, the main purpose of this article is to analyse the reforms 
of the Polish justice system, which were carried out in 2017–2018. The first of 
them was the reform of the composition of the National Council of the Judiciary 
carried out by the Act of 8 December 2017 amending the Act on the National 
Council of the Judiciary and certain other acts11. Before the entry into force of 
this particular act, 15 elected judges, constituting the majority in the National 
Council of the Judiciary, were appointed by the judicial self-governing bod-
ies. By virtue of the aforementioned Act, the right to appoint the judges passed 
into the hands of the lower house of the Polish parliament. It should be consid-
ered, whether this solution is consistent with the Constitution of the Republic 
of Poland. The key provision in this respect is the Article 187 section 1 item 2. 
According to it the composition of the National Council of the Judiciary includes 
„15 members elected from among the judges of the Supreme Court, common 
courts, administrative courts and military courts”. Therefore the constitution-
maker does not specify which organ should choose them. Since, in accordance 
with the Article 187 section 4 of the Constitution of the Republic of Poland, it is 
up to the ordinary legislator to determine the manner of selecting the members 
of the National Council of the Judiciary, it may seem that the parliament has full 
freedom in this regard. However, such a conclusion would not be appropriate. 
The constitution is a coherent set of rules, values and norms. It means that when 
interpreting its individual provisions, other provisions should also be taken into 

9 These were entrusted to the separate administrative courts with the Supreme Administra-
tive Court.

10 Which was entrusted to the Constitutional Tribunal.
11 Dziennik Ustaw [Official Journal] of 2018, item 3.
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account. In the context of the functioning of the National Council of the Judici-
ary, these will be, in particular, the principles of the independence of courts and 
the independence of judges expressed in the Constitution (Article 173 and 178), 
read, among others, in the perspective of the main role of the National Coun-
cil of the Judiciary, which is the submission of the candidatures for judges. The 
mechanism of appointing judges by the President of the Republic of Poland on 
the motion of the National Council of the Judiciary was conceived as a form of 
harmonization of the principles of the autonomy of the judiciary and the balanc-
ing of the powers. In Poland, a judge can only be a person who has the support 
of both the body, that safeguards the independence of the judiciary (National 
Council of the Judiciary), and the political body, appointed in general elections 
(the President of the Republic of Poland). This guarantees both the independ-
ence of the judiciary, and the democratic control over the staffing of the judiciary.

In this context, it should be noted, that the body that can effectively uphold 
the independence of the judiciary and the independence of judges can only be 
created by taking into account the values in the widest possible way. Thus, these 
are the judges themselves, who should choose those 15 judges, mentioned in the 
Article 187 section 1 item 2 of the Constitution. Otherwise, the body supervis-
ing the independence of the judiciary would be an organ entirely composed of 
people appointed by other authorities. Under such circumstances, it would be 
difficult to expect, that it will properly fulfil this constitutionally defined task.

It should also be added here, that the principle of the balancing of powers, 
expressed in Article 10 of the Constitution of the Republic of Poland, cannot be 
sufficient justification for the selection of 15 judges-members of the National 
Council of the Judiciary by the Sejm. It is due to the fact, that this principle 
has already been taken into account in the construction of the National Council 
of the Judiciary by the legislator. He stated that 8 out of its 17 members were 
the representatives of other powers. Although, they are the minority, and they 
have mostly the consultative role, nevertheless when there is a split among those 
17 members of the judiciary, they gain real influence on the decisions made by 
the National Council of the Judiciary and they are kind of moderators of the 
conflicts between the representatives of the justice system. In this context, it is 
difficult to imagine, that the ordinary legislator when constructing the method 
of selecting the members of the body to safeguard the independence of the judi-
ciary and the independence of judges, could give preference to the competitive 
principle of balancing the powers and entrust the selection of its members, who 
are the judges, to the parliament.

It is worth noting, that the selection of judges-members of the National 
Council of the Judiciary by the judges themselves was in Poland until 2017 an 
unquestionable standard. It was also recognized as obvious by the previous case 
law of the Constitutional Tribunal12. It was also a form of implementation of the 

12 See verdict of the Constitutional Tribunal of 18 July 2011, K 25/07.
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provisions of the significant international soft law acts, regarding the functioning 
of the judiciary, which indicate that at least half of the members of the judiciary 
councils should be judges elected by the judges13. In this context, the require-
ment for the ordinary legislator to regulate the manner of selecting the members 
of the National Council of the Judiciary contained in Article 187 [4] should be 
understood in the way, that it is up to the parliament only to define the detailed 
rules for the selection of the members of the National Council of the Judiciary 
by the judges. The Sejm may e.g. decide that it will be general elections among 
the judges, or that – as it was in the previous legal status – the members of the 
National Council of the Judiciary will be appointed by the bodies composed of 
the delegates of the self-government of the judges. The legislator, however, can-
not entrust this choice to other entities14.

The amended Act on the National Council of the Judiciary15 in Article 9a 
[2] states, that the Sejm, by choosing the members of the National Council of 
the Judiciary, „if possible takes into account the need to represent in the Council 
judges of different types and levels of courts”. This refers to the contest of Article 
187 section 1 item 2 of the Constitution of the Republic of Poland, where it is 
indicated that 15 members of the National Council of the Judiciary are elected 
from among the judges of the Supreme Court, common courts, administrative 
courts and military courts. From this provision it follows, that at least one of the 
15 members should come from the Supreme Court and from each of the indi-
cated types of courts16. The quoted legislative provision, that does not require 
it, and only recommends it, is therefore inconsistent with the Constitution. It is 
worth noting, that according to this provision the Sejm, by choosing the mem-
bers of the National Council of the Judiciary in March 2018, and including in the 

13 Such a recommendation is included in point 1.3 of the European Charter on the Statute 
for Judges passed on 10 July 1998. In turn, in point 13 of the Magna Carta of Judges (Fun-
damental Principles) passed on 17 Nov. 2010 by the Consultative Council of European 
Judges the postulate goes even further, for it refers to the fact that the council of the judici-
ary „shall be composed either of judges exclusively or of a substantial majority of judges 
elected by their peers”. It is worth noting, however, that not all European countries meet 
that standard. For instance in Spain the 21-member General Council of the Judiciary (Con-
sejo General de Poder Judicial) consists of 12 judges elected (like 8 other members) by the 
parliament.

14 The Constitutional Tribunal favourably inclined towards the ruling camp decided differ-
ently which was justified in the ruling of 25 Mar. 2019 with regulatory discretion of an 
ordinary legislator. The ruling legitimizes the changes in the National Council of Judici-
ary, however its validity may raise doubts due to a person included in the panel who has 
been appointed as a Constitutional Tribunal judge by the ruling camp in place of a person 
already placed in an appropriate manner (what follows from the verdict of the Constitu-
tional Tribunal of 3 Dec. 2015, K 34/15).

15 The Act of 12 May 2011 on the National Council of the Judiciary, Dziennik Ustaw [Official 
Journal] of 2018, item 389 as amended.

16 See GARLICKI, Leszek. Komentarz do art. 187 Konstytucji. In GARLICKI, Leszek (ed.). 
Konstytucja Rzeczypospolitej Polskiej. Komentarz, vol. IV. Warsaw: Wydawnictwo Sej-
mowe, 2005, pp. 5.
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Council only the judges of the common courts17 and one judge of the adminis-
trative court18, violated the disposition of the Article 187 section 1 item 2 of the 
Constitution of the Republic of Poland.

In this place, one should also discuss how the formula of choosing the mem-
bers of the National Council of the Judiciary by the Sejm looks like. Their candi-
datures can be submitted by the groups of 25 professionally active judges or 2,000 
citizens. From among the applications each parliamentary club can nominate a 
maximum of 9, which it supports. Then, a competent parliamentary committee 
determines on this basis a list of 15 candidates, at least one candidate from each 
club. Then the Sejm votes on a list constructed in such a way. For its approval it 
is necessary to obtain 3/5 majority of votes. However, if this fails, the act allows 
the same list to be approved by an absolute majority of votes.

The above solutions indicate, that the selection of the members of the Nation-
al Council of the Judiciary by the Sejm is highly politicized. The parliamentary 
club, which has the majority in the Sejm, is able to fill 9 out of 15 positions in the 
National Council of the Judiciary. It should also be emphasized that the require-
ment provided for by the Act to obtain a 3/5 majority of votes is façade, since in 
the next voting, without any additional conditions, only an absolute majority is 
required.

The reform of the composition of the National Council of the Judiciary is also 
closely related to the termination of the term of office of its current members 
being judges, which was done on the basis of the previously mentioned Act of 8 
December 2017 . The legal pretext for that was the judgement of the Constitu-
tional Tribunal of 20 June 2017 (K 5/17), in which it was stated that the current 
manner of selecting the members of the National Council of the Judiciary was 
inconsistent with the Constitution. This judgement was issued by the Constitu-
tional Tribunal, at the request of the General Prosecutor (who was also the Min-
ister of Justice and a prominent politician of the ruling camp), composed of the 
judges appointed by the ruling camp, including the two judges, who were elected 
to these posts on places legally manned by the previous parliament. Therefore 
significant part of the Polish legal profession refuses this verdict the validity19.

17 Among the current 14 members of the National Council of the Judiciary, who are the 
judges of the common courts 13 come from the district courts, so the courts of the lowest 
level. And one judge comes from the district court (common court of the mid-level). In the 
National Council of the Judiciary there is currently no judge from the appeal court (the top 
level common court).

18 This was primarily due to the boycott of the election of the member of the National Council 
of the Judiciary by the majority of the judiciary, including all the judges from the Supreme 
Court and the judges of the military courts. Although one judge of the military court in 
retirement declared his candidature, but it had to be rejected because only the adjudicating 
judges could be the part of the National Council of the Judiciary (see ibid.).

19 See RADAJEWSKI, Mateusz. Glosa do wyroku TK z 20.06.2017 r., K 5/17 (wybór członków 
Krajowej Rady Sądownictwa). Państwo i Prawo 2018, vol. 3, pp. 132–133; ŁUKOWIAK, 
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The basic objection that the Tribunal formulated in relations to previous reg-
ulations regarding the election of members of the National Council of the Judici-
ary, concerned the fact that its terms of office was individual. According to the 
Tribunal it was inconsistent with the Constitution, which in case of the members 
of the National Council of the Judiciary speaks of the term in the singular. The 
Tribunal stressed that if the intention of the legislator was different, it would be 
clearly indicated, as it is done in case of the judges of the Constitutional Tribunal. 
Such argumentation, however, is easy to break. In case of the judges of the Con-
stitutional Tribunal Article 194 [1] of the Constitution provides for their indi-
vidual election not their individual term of office. Although one stems from the 
other, the sense of this provision is primarily to establish the ban on the election 
of judges of the Constitutional Tribunal en bloc, which justifies its different edit-
ing. Secondary, both the practice and the previous case law of the Constitutional 
Tribunal20 confirmed that the members of another constitutional body of the 
State – Monetary Policy Council – are appointed for individual terms, although 
in their case the Constitution also does not constitute an individual selection21. 
This indicates the weakness of the argumentation of the Constitutional Tribunal 
and raises suspicions of issuing a judgement on the political order.

This judgement of the Constitutional Tribunal became the basis for short-
ening the term of office of the current members of the National Council of the 
Judiciary, although the Constitution of the Republic of Poland in Article 187 
[3] directly states that it lasts 4 years. In the hitherto case law of the Constitu-
tional Tribunal, it was generally accepted that shortening the term of office of the 
authorities (or its members) is acceptable only in exceptional cases22. However, 
the Tribunal has never allowed such a solution in relation to the term of office 
directly defined at the constitutional level. It seems, however, that this case is spe-
cial. Changing the functioning of the body, consisting in the resignation of the 
individual term of its members in favour of their single, common term, is pos-
sible, in principle, only by shortening the term of office at least some of them23. 
If such action were to lead to the restoration of the state of the compliance with 
the Constitution, it should be allowed once. It would be a non-arbitrary action, 
motivated by the lack of better alternatives24. In this context, the above men-

Dominik. Charakter prawny kadencji wybranych członków Krajowej Rady Sądownictwa 
(uwagi na tle wyroku Trybunału Konstytucyjnego w sprawie K 5/17). Przegląd Legislacyjny 
2018, vol. 2, pp. 63–64.

20 See verdict of the Constitutional Tribunal of 24 Nov. 2003 r., K 26/03.
21 More on the defects of the Constitutional Tribunal arguments – see RADAJEWSKI, 

Mateusz. Glosa…, supra note 19, pp. 136–138; ŁUKOWIAK, Dominik. Charakter…, supra 
note 19, pp. 66–73.

22 See e.g. verdict of the Constitutional Tribunal of 23 Mar. 2006, K 4/06.
23 Theoretically, it would be possible, for example, to extend the term of office of the current 

members of the National Council of the Judiciary (see ŁUKOWIAK, Dominik. Charak-
ter…, supra note 19, pp. 73), but it would raise similar constitutional doubts.

24 See RADAJEWSKI, Mateusz. Glosa…, supra note 19, pp. 138.
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tioned judgement of the Tribunal can be considered a sufficient basis for the legal 
shortening of the National Council of the Judiciary term of office. This statement 
is, however, conditional, because it depends on the validity of the Constitutional 
Tribunal judgement, which – as it has already been mentioned – raises serious 
doubts.

5 The reform of the Supreme Court

The reform of the composition of the National Council of the Judiciary dis-
cussed above, was closely related to the reform of the Supreme Court, the best 
evidence of which is the adoption of the provisions for both reform on the same 
day, 8 December 2017 . However, the changes in the National Council of the Judi-
ciary were the prelude to changes in the Supreme Court, because they came into 
force a few months earlier. The new Act on the Supreme Court25 brought about 
a number of changes in its functioning, among others, it radically changed its 
current organizational structure, modified the rules of disciplinary proceedings 
against judges and even introduced lay judges to it. These changes, apart from 
the last one, however, are entirely within the regulatory freedom of the legislator, 
so they will not be the subject of further reflection. Due to the issue of this article, 
further analysis will only concern those solutions of the new Supreme Court Act, 
which raise serious constitutional doubts, so therefore the new rules regarding 
the retirement of Supreme Courts judges (which also involves the shortening the 
term of office of the First President of the Supreme Court) and the involvement 
of the lay judges in the work of the Supreme Court. However, it shall be under-
lined that considerations relating to the first issue have no practical meaning as 
the Supreme Court judges covered by the reform and in accordance with the Act 
of 21 November 201826 returned to judging which is also applicable to the First 
President of the Supreme Court who took up her post again. After all, discuss-
ing this issue is necessary due to the need for presenting comprehensive actions 
undertaken by the Polish parliament over the recent years towards the judiciary.

According to the Article 180[4] of the Constitution of the Republic of Poland, 
the Act defines the age limit upon which the judges retire. According to the Arti-

25 The Act of 8 Dec. 2017 on the Supreme Court, Dziennik Ustaw [Official Journal] of 2018, 
item 5 as amended.

26 The Act of 21 Nov. 2018 on amending the Act of the Supreme Court, Dziennik Ustaw 
[Official Journal] item 2507. Adoption thereof was a result of issuance of a provision safe-
guarding by the Vice-president of the Court of Justice which suspended application of 
regulations concerning the situation when the judge retires or is retired. It was issued in 
the case no. C-619/18, where the Commission accused Poland of transgressing the obliga-
tions under the second subparagraph of Article 19 (1) of the Treaty on European Union 
in relation to Article 47 of the Charter of Fundamental Rights of the European Union 
through lowering the retirement age of Supreme Court judges in office as well as granting 
the President of the Republic of Poland a discretionary power to renew active service of the 
judges.
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cle 30 of the previously binding Act on the Supreme Court27, the judges of this 
court retired at the age of 70, unless they submitted a medical certificate, which 
allowed them to adjudicate for another two years. The new Act on the Supreme 
Court in Article 37 provided, however, that the judges of this court retire at the 
age of 65, and the possible consent to the extension of service (for maximum 
of 3 years and no more than twice) was given by the President of the Republic 
of Poland after receiving the opinion of the National Council of the Judiciary. 
According to the Article 111 of this Act, this regulation also applied to the judg-
es, who have already reached the age of 65 at the time when the Act entered into 
force. It is also worth mentioning, that according to the Article 111 § 3 of the Act 
on the Supreme Court, all the judges of the liquidated Military Chamber of the 
Supreme Court, regardless of their age, were transferred to retirement28. They 
were therefore deprived of the opportunity to ask the President for permission 
to extend their service. It should be noted that this solution was not reversed by 
the mentioned Act of 21 November 2018.

The above regulations raised serious doubts from the point of view of their 
constitutionality. Entrusting the parliament, in the Article 180[4] of the Consti-
tution, with the determining of the age of retirement for judges does not entitle 
it to accept any arbitrary regulations in this regard. They must be consistent with 
other constitutional norms, in particular with the independence of judiciary 
(Article 173), the independence of judges (Article 178 [1]) and their irremov-
ability from the office (Article 180[1]). Changing retirement rules during the 
course of the service, which is connected with the issue of lowering of the earn-
ings29, is also questionable from the point of view of the principle of protection 
of citizen’s trust in the State.

The principle of the irremovability of judges is one of the basic guarantees of 
the judicial independence, and therefore the independence of the third power. 
It means prohibiting the arbitrary deprivation of judicial office, in particular, 
by legislative and executive powers. The Constitution of the Republic of Poland 
in the Article 179 guarantees judges the stabilization of their office, foreseeing 
that they are appointed for an indefinite period. Their period of office is there-
fore constitutionally protected, and it is determined at the time of the judicial 
appointment – the judge holds the office from the day of the appointment until 
the retirement age provided for by law. Enforced shortening30 of this period dur-

27 The Act of 23 Nov. 2002 on the Supreme Court, Dziennik Ustaw [Official Journal] of 2016 
item 1254 as amended.

28 However only one of the four judges of Military Chamber thus retired was under 65 years 
of age.

29 The retired judge receives the salary in the amount of 75% of the salary that he received on 
the last position that he held before retirement.

30 Extending the judge’s term of office would no longer raise similar constitutional doubts, 
although, if compulsory, it would be inconsistent with the principle of the protection of the 
citizen’s trust in the state, especially, if the judge had little time to reach the previously set 
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ing its duration means, therefore, the interference of the parliament in the sphere 
of the judiciary, which is inconsistent with the principle of the independence, as 
well as the irremovability of judges31. This is not contradicted by the mechanism 
allowing the President of the Republic of Poland to prolong the adjudication 
period. In this way, there was a transfer of an unauthorized influence on the 
judiciary from the legislative power to the executive power. In conclusion, the 
lowering of the retirement age of the judges already holding the office would 
be acceptable only in the form of the privilege for them, that they could take 
advantage of, though they did not have to. The legislator, introducing the forced 
retirement of judges at the age lower than before, interfered in the sphere of the 
judicial independence, and circumvented the irremovability of judges, by treat-
ing Article 180[4] of the Constitution, authorizing him to determine the retire-
ment age of the judges, instrumentally.

The unconstitutionality in case of transferring to retirement all the judges 
of the Military Chamber of the Supreme Courts is even clearer. The provision 
providing for this solution does not even constitute the fulfilment of the order of 
Article 180 [4] of the Constitution32. Its lawfulness could only be based on the 
Article 180 [5], which provides that judge can be transferred to another court or 
retired (but with a full salary) „in case of the change in the system of courts or 
changes in the boundaries of the court districts”. There is no doubt in the doc-
trine that this measure, perceived in the context of judicial independence and 
the independence of judges, can be used only as a last resort, whereas transfer 
to retirement in this mode is only acceptable if it is not possible to present the 
judge with a rational offer33 of service in another court34. It is even more unac-
ceptable if the judge could be transferred to another organizational unit within 
the given court. The judges of the Military Chamber in the Supreme Court were 
judges in criminal matters. It would be fully justified, therefore, to transfer them 
to the Criminal Chamber or to the newly formed Disciplinary Chamber. It is also 

retirement age (see verdict of the Constitutional Tribunal of 7 May 7 2014, K 43/12).
31 A similar argumentation was used by the Constitutional Tribunal in the above-mentioned 

verdict in case K 35/15, in which it negatively assessed the deprivation the President of 
the Constitutional Tribunal of his function under the pretext of introducing a new way of 
determining his period in office.

32 However, it should be remembered that if it were not for the described provision three of 
the four judges of the Military Chamber in the Supreme Court would be subjected to the 
general standard regarding the transfer to the retirement of the judges who were at least 65 
years old on the day when the Act on the Supreme Court entered into force.

33 An attempt to circumvent the Constitution would be to transfer the judge into retirement 
e.g. because of the rejection of the proposal of adjudication in the court located far from 
his current place of work.

34 See GARLICKI, Leszek. Komentarz do art. 180 Konstytucji. In GARLICKI, Leszek (ed.). 
Konstytucja Rzeczypospolitej Polskiej. Komentarz, vol. IV. Warsaw: Wydawnictwo Sejmowe 
2005, pp. 8–9; WILIŃSKI, Paweł, KARLIK, Piotr. Komentarz do art. 180 Konstytucji. In 
SAFJAN, Marek, BOSEK, Leszek (eds.). Konstytucja RP. Komentarz, vol. II. Warsaw: C.H. 
Beck, 2016, pp. 1062–1063.
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worth adding, that the Article 180[5] of the Constitution refers to the change 
in the system of courts (in the plural). The legislator, therefore, ruled out the 
general application of this provision with reference to the changes limited only 
to the Supreme Court. It also raises doubts, whether the reorganization of the 
chambers of the Supreme Court is a change of the court system at all. It is also 
worth noting, that no provision of the Act on the Supreme Court guarantees the 
judge of the Military Chamber who retires, and has not yet reached a common 
retirement age, leaving the full salary. Therefore also in this respect there was a 
violation of the Article 180 [5] of the Constitution of the Republic of Poland.

At this point, it is worth to comment on the above-mentioned mechanism of 
giving the consent by the President of the Republic of Poland to the continuation 
of the adjudication in case of the judges. In itself it also raised serious constitu-
tional doubts. It is due to the fact, that the decision of the President of the Repub-
lic of Poland in this respect was entirely discretional. The Act did not specify 
any indications, that the President should act upon in this regard. This meant 
that the continuation of the adjudication in case of a certain judge depended on 
the arbitrary decision of the executive power representative. This was difficult 
to reconcile with the principle of the independence of the judiciary, especially, 
that this mechanism may become an opportunity for the President to exert an 
influence on the jurisdiction of the given judges. For this reason, in the previous 
jurisprudence of the Constitutional Tribunal the view – deserving an approval – 
has been formulated that the consent for the performance of the jurisdiction by 
the judges who reached the retirement age should be issued only by the National 
Council of the Judiciary, and not a body that is politically involved35.

Secondly, it is worth noting, that according to the Article 144 [2] of the 
Constitution all official acts of the President require the countersignature of the 
Prime Minister for their validity. From this rule, in Article 144 [3] there are pro-
vided numerous exceptions. However, these are exception specified explicitly 
and referring to individual constitutional competences of the head of State. Ulti-
mately, there is no competence in that catalogue that the President obtains under 
the ordinary law. This also applied to the discussed competence of giving the 
consent to the continuation of service in the Supreme Court. This means, that 
also the Prime Minister gained the influence on the composition of the Supreme 
Court, thus the body, that is in no way constitutionally authorized to interfere 
in the sphere of the judiciary. Therefore, this reinforces the arguments presented 
above about the inconsistency of the analysed solution with the Constitution of 
the Republic of Poland36.

35 See verdict of the Constitutional Tribunal of 24 June 1998, K 3/98.
36 It is worth mentioning here, that in practice the President’s decisions in these matters were 

not presented to the Prime Minister to be signed. This was a clear violation of the Article 
144 [2] of the Constitution.
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As has already been pointed out, the lowering of the judicial salary of the 
judge, who is transferred to retirement forcibly, also raise constitutional doubts. 
It seems that this is prohibited under Article 2 of the Constitution referring to 
the principle of the citizen’s trust in the State and the law that it legislates. Since, 
as it already been shown, the exercise of the judicial office until reaching the 
retirement age previously specified in the Act is under the constitutional protec-
tion, so the same protection should apply to the judge’s expectation that until 
that age he will receive the full salary, as long as he is capable of working37. The 
violation of this principle is only possible, when there are other proportionally 
important constitutional values38. However, it is difficult to see them in the ana-
lysed case. It is worth adding, that while in this respect the protection of private 
interest of the judge comes first, it is also related to the sphere of his independ-
ence. The prospect of the premature lowering of the judicial salary could be an 
instrument of exerting pressure on the judge.

The issue of lowering the age limit of retirement for the judges of the Supreme 
Court was closely related to the premature termination of the term of office of the 
First President of the Supreme Court. This was due to the fact, that Małgorzata 
Gersdorf, who was holding that office until that date, was 66 years old on the day 
when the Act on the Supreme Court entered into force, so if she did not apply 
to the President for the consent to continue the service39, according to the Act 
she retired and therefore she also ceased to be the First President of the Supreme 
Court40. Prima facie it seems to contradict the content of the Article 183 [3] of 
the Constitution of the Republic of Poland, which provides for a six-year term 
of office of the First President of the Supreme Court. Małgorzata Gersdorf was 

37 This argumentation is confirmed by the content of the already mentioned Article 180 [5] of 
the Constitution, which guarantees the judge who retires due to the change of the system 
of courts or boundaries of judicial districts the full salary.

38 See TULEJA, Piotr. Komentarz do art. 2 Konstytucji. In SAFJAN, Marek, BOSEK, Leszek 
(eds.). Konstytucja RP. Komentarz, vol. I. Warsaw: C.H. Beck, 2016, pp. 225 and the previ-
ously mentioned verdict of the Constitutional Tribunal in case K 43/12.

39 It is worth noting, that analogical problem concerns the President of the Supreme Admin-
istrative Court (also born in 1952), to whom the statutory regulations regarding the 
Supreme Court apply accordingly. The President of the Supreme Administrative Court, 
however, used the option of submitting the declaration of will of further adjudication, and 
the President of the Republic of Poland gave his consent to it.

40 Although, it is not explicitly stated in the Constitution, the doctrine rightly assumes that 
only the adjudicating judge can be the First President of the Supreme Court – see e.g. GAR-
LICKI, Leszek. Komentarz do art. 183 Konstytucji. In GARLICKI, Leszek (ed.). Konstytucja 
Rzeczypospolitej Polskiej. Komentarz, vol. IV. Warsaw: Wydawnictwo Sejmowe, 2005, pp. 9; 
WILIŃSKI, Paweł, KARLIK, Piotr. Komentarz do art. 183 Konstytucji. In SAFJAN, Marek, 
BOSEK, Leszek (eds.), Konstytucja RP. Komentarz, vol. II. Warsaw: C.H. Beck, 2016, pp. 
1083; differently – see BANASZAK, Bogusław. Konstytucja Rzeczypospolitej Polskiej. War-
saw: C.H. Beck, 2012, pp. 916. It is due to the fact that only such a judge is a judge of the 
Supreme Court in the strict sense. The retired judges, who adjudicated in the Supreme 
Court, retain this title in principle honourably, because they do not exercise judicial power 
within the Supreme Court.
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appointed to this office on 30 April 2014, so her six-year term of office, according 
to the above mentioned provision, should expire on 30 April 2020.

To decide whether the discussed Act on the Supreme Court in this respect did 
not violate the Constitution of the Republic of Poland, it is necessary to establish 
mutual relations between the Article 180 [4] (referring to the act the issue of 
the retirement age for the judges) and Article 183 [3] (constituting the six-year 
term of office of the First President of the Supreme Court) of the Constitution of 
the Republic of Poland. It does not seem that the second of this provisions was 
a lex specialis to the statutory regulations issued on the basis of the first of them. 
In other words, it does not contain a norm setting the retirement age limit for 
the First President of the Supreme Court different from the general one. In the 
content of the Article 183 [3] there is only said, that the term of office of this 
body is six years, under the condition, that the person, who is holding the office 
meets the requirements of holding it for the whole time (he remains the adjudi-
cating judge). A different ascertainment would require to accept that the term of 
office of the First President of the Supreme Court lasts absolutely six years even 
if at that time – for example – he was punished or even expelled by the discipli-
nary court. Assigning such a meaning to a fairly general constitutional provision 
would be obviously incorrect. The ordinary legislator has the right and obliga-
tion to specify various constitutional norms, adapting them to the complicated 
mechanisms of social life. However, it is necessary that in this respect he does not 
go beyond the constitutional framework. In relations to the First President of the 
Supreme Court this means for example a ban on forming a term different than 
six years. However, it does not exclude the determination of such cases, which 
will result in the loss of the status of the judge of the Supreme Court (or even loss 
of the status of the adjudicating Supreme Court judge)41, and thus – indirectly – 
also the deprivation of the function of the First President of the Supreme Court. 
This means that the First President of the Supreme Court from the very content 
of the Article 183 [3] of the Constitution cannot derive his right to continue the 
office, when reaching the age obligating him to retire42.

The above conclusion, however, does not authorize to formulate the thesis on 
the legality of the removal of the First President of the Supreme Court from the 

41 This is confirmed by the content of the Article 180 [2] of the Constitution of the Republic 
of Poland, according to which the act should regulate not only the age of retirement, but 
also the conditions for dismissal the judge from the office, suspension in office and transfer 
to another office or position against his will. The provisions adopted on this basis also apply 
to the judge holding the office of the First President of the Supreme Court.

42 See GARLICKI, Leszek. Komentarz…, supra note 16, pp. 9. The statement, expressed in 
the resolution of the General Assembly of the Judges of the Supreme Court of 28 June 2018, 
according to which a directly applied Article 183 [3] of the Constitution specifies that the 
term of office of Małgorzata Gersdorf on the position of the First President of the Supreme 
Court lasts until 30 Apr. 2020, was incorrect (the text of the resolution is available in Eng-
lish at: <www.sn.pl/aktualnosci/SiteAssets/Lists/Wydarzenia/EditForm/2018.06.28%20
-%20Resolution%20-%20First%20President.pdf> Accessed 7 Sept. 2018).
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office. First of all, it should be noted that in relation to Małgorzata Gersdorf all 
the analysis concerning the obligatory transfer of the judges to retirement after 
reaching the age limit lower than before remained valid. The unconstitutional-
ity of act of depriving her of the possibility to adjudicate undoubtedly affected 
the assessment of the lawfulness of removing her from the office of the First 
President of the Supreme Court. Moreover, due to the fact that this statutory 
provision concerning the retirement caused an effect also in the scope of staffing 
of this particular office, it appeared that it should be also assessed in this respect. 
Thus, it should was treated as a provision shortening the constitutional term of 
the organ of the state. It results from the fact, that on the day of appointment of 
Małgorzata Gersdorf to the office of First President of the Supreme Court, the 
applicable statutory regulations guaranteed her that during her six-year term of 
office, she would not reach the age resulting in obligatory retirement. Therefore 
the arguments mentioned above, regarding the shortening of the term of office 
for the judges of the Supreme Court and the term of office of the members of the 
National Council of the Judiciary and the President of the Constitutional Tribu-
nal, and especially the views of the Constitutional Tribunal regarding this matter 
were applicable here. Thus, depriving Małgorzata Gersdorf of the office of the 
First President of the Supreme Court before 30 April 2020 should was regarded 
as an action violating the independence of the Supreme Court, and therefore 
inconsistent with the Article 173 of the Constitution. This statement is obvious 
in the light of the arbitrariness of the parliament’s decision – there were no con-
stitutionally justifiable reasons why the current First President of the Supreme 
Court should be removed from office. It was strictly a political decision, which 
opened the ruling party the ability to appoint staff also to this position.

At this point, it can be stated that due to the similarity of shortening the term 
of office of the First President of the Supreme Court to the case of Baka v Hun-
gary43 that was decided by the European Court of Human Rights, it is reasonable 
to claim that the above-described actions of the Polish authorities violated not 
only the Constitution of the Republic of Poland, but also the Article 6 [1] of the 
ECHR, guaranteeing the access to the independent court. Małgorzata Gersdorf 
obtained, on the basis of the law in force at the time when she was appointed 
as the First President of the Supreme Court, the right of being protected from 
removing from office before the end of the term, which should be subjected to 
the judicial protection. This conclusion might also be referred to the issue of 
shortening the period of the adjudication of other judges of the Supreme Court.

As it was indicated above, the Polish parliament backed out from the regula-
tions laying down lowering the retirement age of the Supreme Court judges in 
office, therefore the premature termination of Małgorzata Gersdorf ’s term. In 
accordance with the current content of the Act on the Supreme Court, new-
ly appointed judges are retired at age of 65 (women may make an individual 

43 See judgment of 23 June 2016 in the case Baka v. Hungary, Application No. 20261/12.
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decision after the age of 60), whereas the former Supreme Court judges shall 
fulfill the role in accordance with principles that applied before 2017. There-
by the President of the Republic of Poland has lost control over retirement of 
the judges. Moreover, the Act of 21 November 2018 laid down in Article 2 (4) 
that Małgorzata Gersdorf returned to her position of the First President of the 
Supreme Court and her term shall be deemed uninterrupted. However, the solu-
tions shall be accepted unambiguously.

The final issue to be addressed in this article, is the introduction of lay judges 
to the Supreme Court. According to the Article 59 [1] of the Act on the Supreme 
Court they take part in the examination of extraordinary complaints44 and dis-
ciplinary matters. They form uniform adjudication panels together with the pro-
fessional judges, but the act guarantees the domination of the second group. The 
lay judges do not have to have legal education, they are appointed by the Senate 
for a 4-year term of office, and their candidatures can be submitted by the groups 
of at least 100 citizens, as well as by associations and other social or professional 
groups (excluding political parties). The Act declares that lay judges, in the scope 
of performing their duties – just like professional judges – are independent and 
subject only to the Constitution and regulations.

The constitutional basis for the involvement of lay judges in the work of the 
Supreme Court is the Article 182 of the Constitution, according to which the 
participation of citizens in the administration of justice is specified by the Act. 
It does not seem, however, that it would include the Supreme Court when it 
comes to the scope of normalization. The main role of this court is to exercise 
judiciary supervision over the judgements of common and military courts and 
to perform other key tasks for the functioning of the judiciary. This function 
belongs to the Supreme Courts as the most specialized body in the structure of 
justice system. This feature is due to the maximum professionalisation of its staff. 
The introduction of an unprofessional ‘people’s factor’ disturbs this concept. It 
is also worth remembering that the fundamental value of the participation of 
the citizens in the administration of justice is making professional judges sen-
sitive to certain important social issues, which are important in assessing the 
behaviour examined by the court. In essence, this function is limited to the ver-
dicts in the first instance courts. From this point of view, the participation of 
lay judges in the works of the Supreme Court, whose role is mainly in resolving 
complex legal issues, seems completely unnecessary or even potentially harm-
ful45. It should be emphasized, however, that the lay judges do not have the same 

44 An extraordinary complaint is an extraordinary mean of appeal that allows the Supreme 
Court to challenge the legally binding judgements that are in contrary to the principle 
of the democratic state that implements the principles of social justice. It can be brought 
only by the General Prosecutor, Polish Ombudsman and some other bodies of the state 
appointed to protect the interests of the individuals or the Treasury.

45 Thus is confirmed by the world practice, because currently the lay judges do not adjudicate 
in any supreme court of the democratic state.
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guarantees of independence as judges, so their involvement in the judicature of 
the last instance court may raise doubts from the point of view of the right to 
an independent court46, guaranteed both in the Article 45 of the Constitution 
and in the Article 6 [1] of the ECHR. For the above reasons also this solution in 
the new Act on the Supreme Court should be considered inconsistent with the 
Constitution47.

6 Conclusion

The analyses presented above lead to the formulation of the most important 
final conclusions. First and foremost, it should no raise doubts, that the most 
important elements of the reform of the justice system, that was introduced in 
Poland in 2017–2018, violated the Polish Constitution. The basic objection that 
can be raised against the analysed regulations concerns the violation of the prin-
ciples of independence of judiciary and the independence of judges. Therefore, 
the conclusion drawn from this work does not have to be limited to the Polish 
Constitution, but they can also be adequately related to European regulations, in 
particular to the Article 2 of the TEU and Article 47 of the Charter of Fundamen-
tal Rights of the European Union. This is important in the context of the Supreme 
Court’s actions taken in August 2018, which involved referring questions for the 
preliminary ruling to the Court of Justice48, which were intended to stop the 
negative effects of the reform of the justice system. It is also worth reminding the 
above-mentioned action before the Court of Justice which resulted in reversing 
by Poland some of the most controversial solutions analysed herein.

A separate issue worthy of commenting, are the effects of unconstitutionality 
of statutory solutions adopted in relations to the National Council of the Judici-
ary and the Supreme Court in December 2017. After the ruling camp has taken 
over the Constitutional Tribunal there are no effective national measures, which 
would allow their repeal. This forces the judges to take controversial actions, 
such as referring to the direct effectiveness of general constitutional provisions, 
which are not sufficiently justified by legal norms and are questioned by other 

46 The more so, because contrary to the professional judges, they are appointed by the politi-
cal organ (Senate) without any involvement of the representatives of the judiciary.

47 See GUDOWSKI, Jacek. Sąd Najwyższy. Pozycja ustrojowa, funkcje i zadania (spojrzenie 
sędziego cywilisty). Przegląd Sądowy, 2015, vol. 11–12, pp. 22–23.

48 See especially the decision of the Supreme Court of 2 Aug. 2018, III UZP 4/18. In this deci-
sion of the Supreme Court it asked about the consistency of the above-mentioned regula-
tions regarding the retirement of the judges of the Supreme Court with the European law. 
In that regard, the Supreme Court considered to be significant the second subparagraph of 
Article 19 [1] in conjunction with the third subparagraph of Article 4 [3] and Article 2 of 
the Treaty on European Union, Article 267 [3] of the Treaty on the functioning of the Euro-
pean Union, Article 47 of the Charter of Fundamental Rights of the European Union and 
the Article 2 in relation with the Article 6 [1] and Article 9 and 11 of the Council Direc-
tive 2000/78/EC of 27 Nov. 2000 establishing a general framework for equal treatment in 
employment and occupation.
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authorities. It further aggravates the legal chaos and exacerbates the political 
conflict, as well as negatively affects the social image of the judges, co-created by 
public media supporting the ruling camp. In this context, the hope for overcom-
ing the described crisis, may, in principle, only bring the change on the part of 
legislative power, which will result in legislation in line with the Constitution 
and the regulation, in the spirit of social consensus, the effects of illegal activities 
taken in the past by the parliament and the executive power.
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