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Summary: The state can be an actor in Hungarian private law in several ways:* on the
one hand, by its organs (e.g. the Office of the National Assembly, ministries), on the
other hand, by the organs of public law the state creates (e.g. budgetary organs), thirdly,
through business associations operating with the participation of the state, fourthly,
exceptionally, the state itself can also act as a subject of private law.” In this study we
call the attention to that the terminology used in case of business associations operating
with state/local government participation is not sustainable and we focus on some issues
where the private and public law discrepancy can be found in Hungary.

Keywords: state/local government membership in companies, terminological and legal
anomalies.

1. Anomalies in the Terminology

The literature in economy* and public administration® universally applies the
expression ‘enterprise’ when it comes to companies operating with state/local
government participation though the Hungarian Civil Code doesn’t acknowl-
edge this legal person, nor does the Act on Firm.® Besides, the word ‘enterprise’
also recalls the business association form (public enterprise) before the transi-
tion in the early ‘90s.

1 Professor, Head of the Institute of Civilistics, Faculty of Science of Public Governance and
Administration, National University of Public Service, Budapest, Hungary

2 AUER Adém. Az dllam részvétele polgdri jogi jogviszonyokban. (Participation of the state in
civil law relations) BARZO Timea (ed). In: Civilisztika I. Budapest: Dialog-Campus, 2018,
Chapter 12 (under publication)

3 ActV of 2013 on the Hungarian Civil Code 3:405. para. (1)

4 DOMOKOS Liszl6 - VARPALOTAI Viktor - JAKOVAC Katalin - Németh Erzsébet -
MAKKAI Méria - HORVATH Margit Szempontok az dllammenedzsment megtjitasahoz.
(Aspects of the renewal of the state management) Pénziigyi Szemle, 2/2016. pp. 185-204.

5 HORVATH M. Tamds. Magasfesziiltség, Virosi szolgdltatdsok. (High voltage, City services)
Budapest-Pécs: Dialég-Campus, 2015.

6  Act 'V of 2006 on public company information, firm registration and widing-up proceed-
ings
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Similarly to the expression ‘enterprise; in case of business associations oper-
ating with state/local government participation, ‘public undertaking}” ‘publicly
owned companies,® ‘public owned business associations” also seem to be often
used and overall categories.

In connection with companies operating with state/local government mem-
bership, norms of public law most commonly refer to their capacity as owner:
‘owned by}!® ‘owner’" ‘ownership;'? ‘proprietorial* and by applying these, there
is a difference made between the companies founded differently or with different

types of membership.

These terminologies used in public law have a questionable relation to one
another as well: which is broader or may involve the others, whether these circles
of meanings partially overlap or crosses the other, or rather one meaning is part
of the other, furthermore if all the expressions mentioned above can be substi-
tuted with one another? In the end, from private law aspect, can these words
(especially those referring to the special ownership)' be applied in connection
with companies operating with state/local government membership?*®

2. Critique on the Public Law Terminology from the Aspect of Private Law

»A possible approach to the definition of the publicly owned goods is to
start out of the special public law status of the subject of the property law” and
those “objects to ownerships that have a destination — other than the generally
accepted function of property law providing domination that is above the goods
and excludes others - to serve social aims directly or indirectly or to be acces-

7 Act CXXII of 2009 on the efficient operation of the state-owned companies; 3009/2012.
National Tax and Customs Administration of Hungary directive

8 PENTEK Zoltdn (2010) Az énkormdnyzat mint cégtulajdonos. (The local government as
firm owner) In: Jogi tanulmdnyok 2010, Unnepi konferencia az ELTE megalakuldsdnak 375.
évforduléja alkalmdbdl II. Budapest: ELTE AJTK. pp.263-275.

9 DOMOKOS et al. op.cit. p. 185.

10 Fundamental Law of Hungary; Act CLXXXIX of 2011 on the local governments of Hun-
gary; Act CXXII of 2009 on the efficient operation of the publicly owned companies; Act
CXCIV of 2011 on the economic stability of Hungary

11 Act CLXXXIX of 2011 on self-government

12 Act CXCV of 2011 on Public Finance; HAJDU Péter Onkormanyzati feladatok ellatdsa
6nkorményzati tulajdont, holding struktaraju gazdasagi tarsasag létrehozaséval. (Com-
pleting the tasks of local governments via companies with holding structure, owned by the
local government) Magyar Kozigazgatds, 11/2006. pp. 666-680.

13 Act CXCVI of 2011 on national assets; Organizational and operational regulation of the
Hungarian National Asset Management Inc. (Official Bulletin. 32/2017.)

14 DOMOKOS et al. op.cit. p.193.

15 Clarifying the question and using the right expression affect a big sector: among the OECD
countries in 2009 Hungary was the third in the list out of those who employed people
by companies with majority interest of the government, in the Hungarian labour market
every 25th employee worked at a company like this in 2009.
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sible for anyone. The public administration - if not provided otherwise — decides
freely whether it chooses the private law or the public administration way when
providing the use of publicly owned goods.”*® Nonetheless, if there is an admin-
istrative decision,'” the practitioner and who applies the law shall follow either
the private’® or the public law consequently, and they mustn’t combine or mix the
institutions and the definitions of the two branches of law."”

2.1 Based on the legal personality of companies®

Business associations are legal subjects with legal personality. The legal
person has a separate asset: the property of the legal person is not equal to the
property, assets of its creators/members (principle of separation of ownership).
The independent pecuniary liability of the legal person derives from its separate
assets: for the obligations, debts of the legal person, the legal person shall fulfil its
obligations, not its creators/members.

When creating a legal person, the founders, by limiting their own assets,
create a new organization, a new legal subject. By providing contribution (they
limit, reduce their own assets with the amount of the contribution) they create
the assets of the new legal entity. The asset provided by the founders belongs to
the new organization and not to them, it will be owned by the legal person. All
the financial contributions provided at the foundation will be the separate asset
of the new, independent legal subject.

As a compensation of limiting their own assets (providing the financial con-
tribution to the company) the founders of the legal person can be given rights
applicable in a certain way and level: for example membership rights in case of
companies, the grouping, the co-operative and the association, and founder’s
rights in case of the foundation.

When founding a legal person, the aim of the founders is to create a new
legal entity by separating a part of their asset and by allocating an independent
organization to it. By separating the amount of the financial asset, the legal object
becomes legal person (personification), in this process the former owner(s) -

16 MENYHARD Attila Kéztulajdon - kézdolgok - forgalomképesség. (Public property -
public goods - transferability) Polgdri Jogi Kodifikdcid, 2/2005. p.6., p. 8.

17 NASZLADI Georgina Az dllam(i szervek) alapjogi jogalanyisiga az Alkotmdnybirdsag
értelmezésében. (Legal personality of state organs based on the fundamental law in the
perception of the Constitutional Court) Kozjogi Szemle, 3/2016. pp. 65-66.

18 Constitutional Court Decision no.3091/2016. (12. 05.)

19 AUER Adém - PAPP Tekla A corporate governance jelentdsége a koztulajdonban 1évé
gazdasagi tarsasagoknal. (The importance of corporate governance in the state-owned
companies) Jogtudomdnyi Kozlony, 5/2017. p.219.

20 This sub-section was based on this work: PAPP Tekla. A jogi személy. (The legal person)
BARZO Timea (ed). In: Civilisztika I. Budapest: Dialég-Campus, Chapter 1, 2018. (under
publication)
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usually — transform to be member(s).?! The founders, the members are not the
owners of the legal person since the private law regulation in force doesn’t make
it possible to have and practice the rights of the owner in case of a legal sub-
ject.?? Besides, a legal subject (organizational form) cannot be the object of mar-
ket trade as intangible property either.”® The legal person decides upon the asset
obtained during its operation or accumulated by its activity.

Business associations are legal persons that are companies as well, therefore,
the principle of firm protection refer to them as well. The business association,
based on the principle of the firm protection, is an independent legal subject:
it may obtain rights under its own company name, may undertake obligations,
thus especially have property, it may conclude a contract, may sue and may be
sued.” What follows the independent legal subject is that the company is sepa-
rate from its founding members; changes in the members doesn’t affect the exist-
ence of the company; the rights/obligations of the members are not the rights/
obligations of the company.”®

Both the civil law and the company law approach result in the same conclu-
sion: based on the private law dogmatics and judicatory, it is inappropriate to use
expressions referring to ownership in order to designate or differentiate between
business associations.

2.2 Based on the Rights in Rem?

The most obvious approach to the expressions relating to the ownership
mentioned in point 1, is given by the analysis whether certain rights of the owner

21 CSEHI Zoltin. A magdnjogi alapitvdny, Torténeti és dogmatikai alapok. (The private law
foundation, Historical and dogmatical basics) Budapest: Gondolat Kiad6 2006, p.2.

22 Court of Budapest 6. G. 40.132/2002/3.; Recommendation of the Court of Appeal of Sze-
ged 2/2005. (17. 06.)

23 Casebook of the Courts 2001. 166.; Casebook of Courts 2001. 165.; Recommendation of
the Court of Appeal of Szeged 2/2005. (17. 06.)

24 Firm Act 2. para. (1)

25 AUER Ad4m - BAKOS Kitti - BUZASI Barnabés - FARKAS Csaba - NOTARI Tamés -
PAPP Tekla. Tdrsasdgi jog. (Company law) PAPP Tekla (ed). Szeged: Lectum Kiado, 2011,
p-41.

26  See this work for this sub-section: LEHOCZKI Zora Zs6fia Fogalmi tévedések vigjatéka — a
tulajdonjog kozvetett targyanak szerepében a jogi személy. (Comedy of errors — starring
as the indirect object of property law by the legal person) Opuscula Civilia, 3/2017. http://
akk.uni-nke.hu/uploads/media_items/opuscula-9.original.pdf.; Accessed: 01. 01. 2018.
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(right to possess, right to use, right of beneficial enjoyment and the right to dis-
pose over property)* can be applied to the companies.?

The right to possess refers to the objects of property law,” but the companies
— given that they are legal persons, so legal fictions — don’t exist in physical sense
(they don’t have physical body), therefore, there cannot be gained and main-
tained control over them.

Utilization means to use the thing, the indirect object property law, in case
of companies it is impossible since, on the one hand, they are not things and
on the other hand, it would mean the use of its founders (members), those in
contact with it (employees, those in civil law relation with it). In connection with
this the question raises, whether the activity of the company can be regarded as
use? Among the characteristics of the legal person, the permanent structure and
operating under its own name leads to the “will-articulation” happening via a
natural person. The legal entity — due to the legal nature of its personality (fiction
and it consists of natural persons)® - can operate via natural persons and their
actions are considered to be actions of the legal person. Activities of a leader,
member of a work organization or a board member of the legal person done in
the name of the legal person is considered to be the activity of the legal person.
When concluding a transaction by the legal person, the natural person acting
in the name of the legal person doesn’t have independent transactional will, the
decision of the board that gives the transactional authorization cannot be con-
sidered as an aggregate of individual contractual will;* this is the principle of
imputability.** In consequence of the principle of imputability, it is not the mem-
bers or those in other legal relation with the legal person who use the company,
but the company uses them.

The right to use, right of beneficial enjoyment mean the benefits deriving
from the thing, the indirect object property law; in case of companies this is
equivalent to the profit-share. In case of non-profit companies the profit can-

27 VEKAS Lajos - GARDOS Péter(eds). Commentary to the Civil Code. Budapest: Wolters
Kluwer, 2014, pp.927-928.; WELMANN Gyorgy (ed). The commentary on the new Civil
Code IV/VL, Civil law, Rights in rem. PETRIK Ferenc (Chief ed), Budapest: hvgorac, 2013,
pp.53-54.; OSZTOVITS Andras (ed). Act V of 2013. on the Civil Code and the commentary
II. Budapest: Opten Informatikai Kft., 2014, pp. 501-502, pp. 525-527, p.534.

28 Civil Code 5:21. para., 5:22. para., 5.30. para.

29 Civil Code 5:14. para.

30 KEMENES Istvan. A jogi személy elkiiloniilt felel6sségének Gttorése’. (Breaking through the
separate liability of the legal person) TOTH Kéroly (ed). In: Tanulmdnyok Bérczi Imre egy-
etemi tandr sziiletésének 70. évforduldjdra. Szeged: SZTE AJTK, Acta Universitatis Szegedi-
ensis, Acta Juridica et Politica, Tomus LVIII., Fasciculus 1-41., 2000, p.315.

31 PAPP (2018) op.cit.

32 Resolution for the uniformity of private law 2017. 8.; Court of Appeal, Budapest 17. Pf.
20 237/2012/10.; Court of Appeal, Szeged Pf. 20 104/2007.; Court of Appeal, Pécs Pf. 1. 20
370/2009/4.; Court of Appeal, Pécs Pf. II. 20 470/2010/4.
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not be distributed,* but this is one of the general characteristics of the profit
companies. Nonetheless, the right to dividend and to interim dividend is not an
automatic membership right, but it can be provided under certain conditions.*
Due to the prohibition and restrictions drafted above, the right to use, right of
beneficial enjoyment cannot be applied in case of companies generally.

From the sub-authorizations of the right of disposition the assignment and
the surrender of the possession cannot be interpreted in connection with com-
panies: based on the above-mentioned, if the right of possession and right to use
cannot be fulfilled with content, the right of beneficial enjoyment can only be
fulfilled conditionally, the right of assignment and of the surrender of the pos-
session have no relevance (there is nothing to assign or surrender). Other parts
of the right of disposition (cannot be used in connection with the legal entity,
because it shall be regarded as contracts with impossible object, these shall be
considered null and void.”

The dogmatic analysis above has a consequence in the judicatory as well: the
case law is also inconsistent from the aspect of rights in rem

o  itregards the state as a member and the company operating with its par-
ticipation, as a direct manager of the state asset,*

« or, contrary to this, it considers the state as an owner and the company
with the participation of the state doesn’t manage state asset because of
that;*” in the first case the state doesn’t have general liability to fulfil its
obligation in case of legal dispute, while in the second case — as an owner
— it has.*®

3. The Company Property in the Perception of the Hungarian Constitu-
tional Court

The Hungarian Fundamental Law* doesn’t make difference between public
and private property, it considers every type of property to be equal and provides
equal protection® (principle of equality of the different types of properties).*!
“Under the circumstances of the market economy, in the competitive sphere we
must consistently make a difference between the state as public authority and the

33 Firm Act 9/F para. (2)

34 See: Civil Code 3:109. para. (2); Act C of 2000 on accounting 39. para. (3)

35 Csongrad County Court 1.Gf40.116/1999/3.; Csongrad County Court 1. Gf.
40.134/1999/3.; Recommendation of the Court of Appeal of Szeged 2/2005. (17. 06.)

36 Court of Appeal, Budapest 2.Pf.21.465/2011/4.; K-H-PJ-2012-323.

37 Central District Court of Pest 2.P.91.917/2011/4.

38 AUER-PAPP op.cit. p.219.

39 Article XIIIL.

40 BENCZE Izabella Az allami koztulajdon intézményi rendszere. (The institutional system
of the public state property) EU-tanulmdnyok, Allamszervezet, 6/2006. pp. 882-901.

41 Constitutional Court Decision no.59/1191. (19.11.)
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state as a proprietor and also between the state (state administration) and the
entrepreneur — management sphere... In this field the state is considered to be as
an actor of the economy and not as an organization of public administration, in
addition, a clear distinction shall be made between the rights and obligations of
the state as a subject of management and the authorisations (as public author-
ity) as instruments to influence the management by the state”*? This conclusion
of the Constitutional Court can be found in the private case law as well:* “in
consequence of the horizontal relationship and equality of the parties in civil
law relations, the procedures, measures, possible omissions deriving from the
public administration and public law function of the state affect the state as a
legal entity in the same way as it affects the other parties of the legal relation”
In conclusion, if we differentiate between the legal subjects and the forms of
property — even with using an unreasonable private law terminology — we also
discriminate them.

Nonetheless, company law is sector-neutral:* there is no reason for differ-
entiation that strengthens the position a state has in company law or lawfully
provides the domination of the state in a certain form of business association
(joint-stock company). Nowadays, in the British, French and the German com-
pany law the management-approach replaces the owner-approach,* the member
doesn’t practice the rights of the owner.* Being a member in a company doesn’t
lead to the position of the owner: the legal relation of membership is ‘all the
legal relation adding from organizational, co-operational, contractual rights and
obligations, fitting into the member’s asset.*” Therefore, the membership is not a
right in rem legal institution, the property law doesn’t describe the rights deriv-
ing from the membership (except for the business share and stock providing
priority to liquidations surplus, since they have a right in rem entitlement char-
acter.) Based on the reasons mentioned before, the shareholder is not an owner
of the joint-stock company by his share, his ownership is only indicated on the
securities which ceases to continue with the transfer or withdrawal of the share.*®

The Constitutional Court held in connection with the local governments as
well that the Civil Code applies to the local government as an owner - with
respect to the derogations (restrictions) deriving from the public legal personal-

42 Constitutional Court Decision no.59/1191. (19.11.)

43 Court Order 2002. 235.

44 Constitutional Court Decision no.59/1191. (19.11.)

45 ARMOUR, John - HANSMANN, Henry - KRAAKMAN, Reinier - PARGENDLER,
Maria. Foundation of Corporate Law. European Corporate Governance Institute, Law
Working Paper. 336/2017. January 2017, pp.14-17.; KRAAKMAN, Reinier - ARMOUR,
John - DAVIES, Paul - ENRIQES, Luca - HANSMANN, Henry - HERTIG, Gerard -
HOPT, Klaus - KANDA, Hideki - ROCK, Edward. The Anatomy of Corporate Law. New
York: Oxford University Press, 2009, pp. 14-16.

46 Constitutional Court Decision no.935/B/1997.

47 Constitutional Court Decision no.935/B/1997.

48 Constitutional Court Decision no. 645/B/2008.
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ity, regulated as legal entities by the Act on Local Government - just as it applies
to any other owners.

The Constitutional Court - other than the constitutional law interpretation
of the right to property as fundamental right and the protection of property*
- in its perception of company property, shares the view of the private law dog-
matics and the case law; based on the decisions of the Constitutional Court the
elimination of the anomalies in the public legal terminology is also justified.

4. Other Potentially Problematic Focal Points

Beside the assumptions and misinterpretations deriving from the incorrect
terminology, there are several other questions in connection with the companies
that have the state/local government among its members, we take a glance at
some of these issues:

o Are the administrative asset management forms in conformity with the
contract law (asset management contract, cluster, outsourcing, spin off
companies etc.) and the common rules referring to legal entities (local
government associations are also legal entities™)?"!

o If the owner of the share providing veto right*> is the state/local
government, is it EU-conform and lawful (is there a lawful public inter-
est in the background that can be justified)?**

o How conform is the Act on national assets® prohibition of forming
further associations with the principle of freedom of association and to
conduct a business?*®

o Are the rules concerning the limited tradeability of the shares in a com-
pany and the prohibition of further apports mentioned in the Act on
national assets® justified legally and are they proportional?

o In connection with the special rights of the shareholder mentioned
in the Act on efficient operation of the state-owned companies®, why
redeemable share is not suitable?*

49 Constitutional Court Decision no. 64/1993. (XII. 22.)

50 Acton Local Governments 90. para. (1)

51 See: Civil Code 6:1. para. (3), 6:59. para., 3:3. para. (2), 3:4. para. (1)-(3)

52 Civil Code 3:232. para. (2)

53 NAGY BARNA Krisztina. (2017) Az aranyrészvény. (The golden share) In: Doktori
mithelytanulmdnyok. Gy6r: SZIE AJDI, 2018 (under publication)

54 With respect to the articles 49., 54. and 63. TFEU, the judgements C-503/99. and C-483/99.
of the Court of the European Union and to the Constitutional Court Decisions No 59/1991.
(19.11.) and 1336/B/1997.

55 3. para. (1) 1., 16., 17.; 8. para. (1), (6), (8), (9)

56 PAPP (ed). op.cit. pp.27-30.

57 4. para. (6), (8)

58 7/A. para. (1)-(3), 7/B. para., 7/F. para. (1)

59 Civil Code 3:239. para.
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o Are the organizational restrictions® in public law in accordance with the
general provisions of company law referring to minority protection?®!

This can be continued with the regulations referring to business name, limi-
tations of liquidity, restrictions of the movement of capital, provisions referring
to restrictions of the legal claim, provisions of remuneration, transparency etc.

In conclusion of the problems analysed in detail:

a) instead of the expressions disapproved in point 1, it would be more suit-
able to use companies operating with state/local government member-
ship (its level can be designated before the word) or participation and
applying the word ‘public undertaking’ is acceptable;

b) from private law aspect it is worrying if the state/local government as
a legal person of private law owns privileges,®* though in certain legal
situations this cannot be avoided, therefore, if a legal situation like this
occurs, the transparent legal background which is coherent with private
law is a minimum requirement, failing this, the state/local government
serves its own interest instead of the general public interest.
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