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Abstract

The topic of this article is related to issues connected with public roads. The thematic scope of the
work includes the presentation and analysis of the legal regulations governing the acquisition of real
estate under provincial public roads. The purpose of the article is to carry out an analysis of the legal
and technical regulations governing the entire process of acquiring real estate along these roads, and
assessing their completeness, adequacy and coherence. The analysis was carried out in the aspect of
a number of operations, technical activities and the requirements of government agencies operating in
the field of public roads, in an aim to manage and carry out investments on provincial roads. The
paper presents and elaborates on problems connected with the acquisition of real estate along
provincial roads on two levels. The first involves the regulation of the legal status of the existing
regional road network from the 1¢t January 1999, while the second is the implementation of new road
investments within the network of provincial roads.
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1. Introduction

The road network, which forms the basic spatial layout in the country and in every territorial unit,
plays a vital role in the functioning as well as social and economic development of a country. An
optimal road network, ensuring the freedom of movement of people, the transfer and transport of
different kinds of material goods and the efficient provision of other services, determines the
development of civilization.

In such an assumed sense of a road network, in order to fulfill a specific function, ensuring the
development and maintaining a road network in good condition is of particular importance. The
realization of this goal is accomplished by undertaking road maintenance reconstruction, extension,
road building, and construction works aimed at increasing safety and the improving traffic flow, i.e.
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the maintenance and protection of roads. The implementation of these measures is also the realization
of a public purpose, which, under the Real Estate Management Act (ACT 1997), is the release of land
for public roads, cycle paths and waterways, and the construction, maintenance and carrying out of
road works on these roads, structures and public transport infrastructure, as well as public
communications and traffic lights.

A public road is a road classified on the basis of the Public Roads Law (ACT 1985) to one of the
categories of roads - national, provincial, district or municipal. Everybody can use it accordingly to its
purpose. National roads are owned by the Treasury. Provincial, district and municipal roads are
owned by the competent regional government, county or municipality (ACT 1985). In addition, before
the 1¢t January, 1999, prior to the introduction of the state political reform, public roads were owned
by the Treasury. Thus, the public nature of the roads makes it possible for everyone to move freely in
the surrounding reality, without interfering with the legally protected property right along the roads.
The above indicates how important it is to regulate the legal status of existing public roads, which
were built on land not owned by public entities, in order to bring legal status to the real estate
development status.

Adjusting the legal status of properties for roads is recognized very broadly in the work (GDESz,
TREMBECKA 2011), which , in a comprehensive manner, describes issues concerning the acquisition of
real estate intended for roads or occupied for roads, taking into account the presence of various legal
and actual road real estate. In turn, the article (BIEDA, HANUS 2014) presents a procedure of dividing
plots to regulate the legal status of existing public roads. Regulatory procedures can be complicated
(BIEDA, STALKA-KRAWCZYK 2014), especially when there is lack of synchronization of data from land
and building records with real status (BALAWEJDER, ADAMCZYK, CYGAN 2016; SEJKA, MIKA, SALATA,
LEN 2017).

An indispensable element of road construction is the occurrence of conflicts between the executing
entity and private persons deprived of property rights, or whose rights have been limited (ZROBEK,
WALACIK 2008). The work (DEPARTMENT OF CASE LAW I 2012), which covers compensation for property
held for linear investments, is also of importance. This publication contains issues related to the
process of determining compensation, among others, for real estate taken over for investments in
public roads. On the other hand, the Commentary on the Act on special rules for the preparation and
implementation of investments in public roads (WOLANIN 2010) presents the legal mechanisms for
creating public roads and the effects of the law in civil, legal and administrative areas. The
Commentary constitutes an elaboration on the provisions of the Act addressed to all entities involved
in issuing administrative decisions on the basis of which the acquisition of property rights for public
roads is carried out. Both the preparation and implementation of a road investment encompasses, at
each stage, the participation of geodesists, thus a wide range of geodetic activities and work in road
construction is reflected in the work of (GOCAE 2009). It indicates a wide range of works, including the
preparation of maps for design purposes, the preparation of geodetic-legal documentation for the
purchase of land, the servicing of the implemented road investment and execution of the as-built
documentation. To create the methodology of acquiring real estate for provincial roads, the
methodology of acquiring property for the construction of motorways was also used (NOGA 1998;
BALAWEJDER et al. 2015) as well as a work including the use of the real estate cadastre in the
preparation process for the construction of motorways (NOGA 1998B). There are also studies that
include the methodology of programming and the implementation of works on land consolidation
and land conversion in a comprehensive manner (NOGA 2001, BALAWEJDER, LEN 2016). These works
include the technology and methodology used when purchasing real estate for the construction of
motorways and within the framework of implementing works on land consolidation and exchange,
within the impact zone of motorways. The issue concerning the acquisition of real estate under a road
also includes the quality and importance of registration data in the process of regulating the legal
status of roads (MARCZEWSKA 2005) and special rules applicable to the division of real estate
(MARCZEWSKA 2006). These works show particular cases of activities and actions occurring in the
discussed issue of public roads related, among others, to the division of real estate.

A wide range of technical and legal regulations applicable to the acquisition of property for roads,
as well as the ambiguous wording of those provisions causing problems with interpretation in
practice, point to the complexity of the above issues. The taking on of such a problem leads us to the
aim of the work which is to present the ways of acquiring land for public roads. In order to fulfill the
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research objective, the authors attempt to systematize, in a schematic form, the complex procedure of
acquiring land for the construction of provincial roads.

2. Technology of land acquisition for investments in the provincial roads

The possibility of obtaining additional financial resources from European Union funds resulted in
greater opportunities for planning the future development of the road network, including the network
of provincial roads. Greater financial opportunities give more opportunities in terms of road
investments, including both a greater volume and range of investments. This also implies the need to
acquire more real estate for this purpose. Acquisition of real estate under provincial roads is generally
made in two modes: civil law, through the acquisition of real estate in the form of notarized sales
contracts, free transfer agreements, donation agreements or real estate exchange contracts for a
provincial road, where ownership is acquired on the basis of an administrative decision issued by the
competent authority during the carried out administrative procedure. The process of acquiring
property for provincial roads has been presented in Figure 1.

Acquisition of property for
provincial roads

Civil law procedure Administrative mode
A 4 A 4
Agreements in the form Acquisition by
of Notarial Deeds administrative decision
» Sale »| Art. 2a of the Law on Public Roads (AcT 1985)
Free transfer of ownership Art. 73 Act Introducing Public Reform

of real estate (ACT 19988B)

Donation Art. 98 Real Estate Management Act (ACT 1997)

\ 4

» Exchange Art. 112 - 126 Real Estate Management Act
(Chapter III Section 4 Expropriation) (ACT 1997)

Art. 12 Act on special rules of preparation and
implementation of investments in the field of
public roads (AcT 2003A)

Art. 49 Act on the self-government of a province
(AcCT1998A)

Fig. 1. Forms of acquiring property for provincial roads. Source: Own study.

These forms of acquiring real estate for provincial roads, making use of the legal bases defined in
Figure 1, at the same time, determine the preparation of appropriate geodetic and legal
documentation. In addition, the acquisition of real estate in certain modes occurs after the payment of
the purchase price of a property, payment of compensation for the purchased property, or free of
charge.
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The development and construction of provincial roads in the classic mode, under which the
purchase of real property in the civil law procedure was carried out in the years 2002-2009 by the
Subcarpathian Province Roads Authority in Rzeszow, is illustrated in Table 1.

Table 1
Acquisition of real estate for provincial roads in civil law procedure in the years 2002-2009
Number Number of
No. Construction or extension of the road of road purchased % Area in ha %
parcels

1 Extension of road Babica - Twierdza section 988 335 52.26 10.2436 28.00
2 Construction of the road DK9 - DK19 869 22 3.43 4.4778 12.24
3  Construction of the ring road of Grebow 871 227 35.41 18.4075 50.32
4 Construction of the road Prusie - 993 border of 867 57 8.89 3.4507 9.43

the province section

Total 641 100.00 36.5796 100.00

Source: Subcarpathian Province Roads Authority in Rzeszow.

As shown in Table 1, a total of 641 parcels with a total area of 36.5796 ha were taken over by
provincial roads in civil law. The largest number of parcels were taken for the expansion of road 988,
i.e. 335 plots with a total area of 10.2436 ha. On the other hand, the largest area of land in civil law was
taken over by the construction of Ring Road 877, with a total area of 18.4075 ha, which constituted 227
plots. The data in Table 1 indicate that the extension of the road may involve a higher number of plots,
but a relatively smaller area of land taken over than the construction of a new section of the road
following a new track, where the area of land taken over is larger, but the number of parcels may be
smaller.

The development and construction of provincial roads under the Act on special rules for the
preparation and implementation of investments in public roads, under which the purchase of real
estate was carried out by means of administrative mode carried out by Subcarpathian Province Roads
Authority, are illustrated in Table 2.

Table 2
Acquisition of real estate under provincial roads by administrative mode on the basis of the provisions
of the Act on on special rules for the preparation and implementation of investments in public roads
in the years 2008-2014

Number Number of
No. Construction or extension of the road of road purchased % Area in ha %
parcels
1 Extension of road Lubaczéw - Budomierz 866 237 8.73 9.1788 5.39
section
2 Extension of road Mielec - Kolbuszowa section 875 141 5.20 4.6033 2.70
3  Construction of the ring road of Mielec 985 555 20.45 69.4096 40.75
4  Extension of road Zarzecze - border of the 858 47 1.73 0.4236 0.25
province section
5 Extension of road border of the province - 877 69 2.54 0.5721 0.34
Lezajsk section
6  Construction of the road link in Gorliczyna 835 92 3.39 6.1115 3.59
7  Extension of road 892 295 10.87 1.7311 1.02
8  Extension of road 855 311 11.46 1.3864 0.81
9 Extension of road 880 290 10.69 2.7353 1.61
10 Construction of the road Potaniec - Tuszéw 764 401 14.78 53.3613 31.33
Narodowy section
11 Construction of the ring road of Brzozéw 886 276 10.17 20.8103 12.22
Total 2714 100.00 170.3233 100.00

Source: Subcarpathian Province Roads Authority in Rzeszow.

As shown in Table 2, a total area of 170.3233 ha has been taken over by provincial roads pursuant
to the provisions of the Act on special rules for the preparation and implementation of investments in
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public roads. The largest number of plots, i.e. as many as 555, with a total area of 69.4096 ha, was
taken over for the construction of the ring road of the city of Mielec as a section of Road 985, which
makes for more than 40% of all of the previously acquired land for investment on the basis of special
road legislation. Similarly, a large area of land was taken for the construction of Road 764 on the
Potaniec - Tuszé6w Narodowy section, which accounts for 31.33% of all purchased land, and for the
construction of the ring road of Brzozow, which accounts for 12.22% of all land purchased. Much
smaller land areas are taken over for the extension of existing roads but, at the same time, a relatively
large number of plots are taken over.

Apart from the aforementioned investments, the extension of provincial roads, including shorter
sections of roads, e.g. a few hundred meters, and a smaller range of works - construction of pavements
and pedestrian and cycle routes, for which a traffic lane was also widened, were also realized.
Acquisition of real estate for the above-mentioned investments was carried out by the Subcarpathian
Province Roads Authority in Rzeszéw until the end of 2014, financed from the own resources of the
budget of the Podkarpackie Province and subsidized by European Union funds. The possibility of
using additional financial sources, i.e. from European Union funds within the perspective for the
years 2014-2020, enables the further development of the provincial road network in the Podkarpackie
Province, where the following are planned to be prepared and implemented:

1. Extension of Provincial Road No. 869.

Extension of Provincial Road No. 835.

Extension of Provincial Road No. 984.

Extension of Provincial Road No. 988 Babica - Twierdza section.

Extension of Provincial Road No. 875 Kolbuszowa - Sokotéw Mlp. section.

Extension of Provincial Road No. 865 Jarostaw - Cieszanéw section.

Extension of Provincial Road No. 867 Oleszyce - Prusie section.

Extension of Provincial Road No. 881 Kariczuga - Pruchnik section.

. Extension of Provincial Road No. 993 border of the province - Nowy Zmigréd section.

10. Extension of Provincial Road No. 861 Jezowe - Kopki section.

In analyzing the above, we can observe that most of the realized investments were based on the
provisions of the Act on special rules for the preparation and implementation of investments in public
roads; the same holds true for investments currently prepared for implementation. The increased
volume and scope of investments in provincial roads was caused by the possibility of using additional
sources of funding, i.e., from European Union funds. The financial perspective for 2014-2020 will
enable further development of the regional road network in the Podkarpackie Province, which will
undoubtedly also involve the need for additional land for the expansion of existing and construction
of new provincial roads.

It should be emphasized that, under the administrative procedure from 1 January 1999, regional
roads in Podkarpackie Province consumed 2,924 plots with a total area of 2,995.0527 hectares. This
includes and acquired 889 plots with a total area of 9.3618 ha, occupied under right-of-ways and
owned by natural persons, as shown in Table 3.

XN PN

Table 3
Acquisition of real estate constituting right-of-ways of provincial roads as of 1 January 1999
Number
. of 0 . N
No. Legal basis purchased %o Area in ha %0
parcels
1 Art. 2a of the Act on public roads - property of the State 2035 69.60 2985.6909  99.69
Treasury
2 Art. 73 - land owned by individuals 889 30.40 9.3618 0.31
Total 2924 100.00  2995.0527  100.00

Source: Subcarpathian Province Roads Authority in Rzeszow.

In summary, it should also be pointed out that the land of the existing right-of-ways of provincial
roads is subject to regulation and acquisition of ownership by law as of 1 January 1999; on the network
of provincial roads in the Podkarpackie Province, these activities are still in progress as regards
individual properties, and actions should be taken as early as possible, as it is more difficult to prove
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that the conditions which are grounds for acquisition have been satisfied as the years go by. It is also
important that the acquisition is free of charge; if the conditions for acquisition are not fulfilled under
law, acquisition by other means will be subject to charge.

21. Carrying out investments under the Act on special rules for the preparation and
implementation of investments in public roads

In the present legal state, the investor may invest conventionally by obtaining a building permit
pursuant to the provisions of the Building Law Act, by acquiring the property, or pursuant to the
provisions of the Act on special rules for the preparation and implementation of investments in public
roads (ACT 2003A). At present, most of the implemented road investments, including the provincial
roads, take the form of "design and build". This means that a single contractor, who is responsible for
preparing the design documentation, obtaining all permits and decisions, and realizing the
investment, is selected by tender. All the aforementioned issues make it so that the Act on special
rules for the preparation and implementation of investments in public roads is applied quite
commonly today to prepare and implement investments in the network of provincial roads. Under the
provisions of this Act, large investments are being made, covering the extension of sections of
provincial roads and the construction of new sections of these roads, for which dozens or even
thousands of parcels of land are purchased, as well as small investments, involving the extension of
roads, under which, for example, an extension of the right-of-way of a traffic lane is carried out,
involving several plots. In this regard, the provisions of the Act do not contain any conditions.

The first version of the Act, passed in 2003, covered only the rules of preparing and implementing
investments in the area of national roads. As of 16 December 2006, an amendment to the Act which
covered the remaining categories of public roads became effective. Thus, it is only since that time, that
this Act has been used to prepare and implement investments in the area of provincial roads.

With regard to provincial roads, the authority, duties and tasks resulting from the Act on special
rules for the preparation and implementation of investments in public roads are carried out by the
competent road administrator, i.e. the Province Government. Acting on behalf of the road manager,
the Provincial Roads Authority is responsible for the preparation and implementation of investments
in the area of provincial roads.

The Act contains specific provisions which combine several laws, thus simplifying the preparation
procedures for investment, which include:

1. determining the location of a public road by defining boundary lines;

2. approval of the division of a property, to separate the part of the property located in the

boundary lines;

3. approval of the building design;
acquisition of the ownership of immovable property intended for public use and expiry of other
rights to immovable property;
compensation for the acquired property and other rights to such properties;
permission for the construction or reconstruction of the utility network of the area;
permission for construction or reconstruction of other public roads;
permission to temporarily occupy land and to determine restrictions on the use of real estate;
removal of trees and shrubs from real estate located in lines delimiting the area, including State
Forests;

10. permission to use the road and other road structures.

It can therefore be stated that the procedures described above, which the Act on special rules for
the preparation and implementation of investments in public roads combines, are governed by
separate legal acts, i.e.:

— the Spatial Development Act (ACT 2003B);

— the Real Estate Management Act (ACT 1997);

— Building Law (ACT 1994);

The Act on special rules for the preparation and implementation of investments in public roads
implements all these measures in one administrative procedure, resulting in a decision to authorize
the implementation of a road investment (ZRID Decision). The ZRID decision, covering a provincial
road, contains these four essential points:

b

O XN
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1. Determining the location of the investment connected with a provincial road - by defining

boundary lines.

2. Approval of the division of the property, according to the course of the boundary line.

3. Approval of construction design.

4. Designation of real estate or their parts, according to the estate cadastre, which become the

property of the Province.

The content of the decision to authorize a road investment defines the date of issuing the property,
or the release of the property and the emptying of dwellings and other premises, which may not be
less than 120 days from the date on which the decision to authorize the road investment became final.
Where, pursuant to Art. 17, the Province Governor, in respect to provincial roads, shall impose
immediate feasibility of the decision to authorize the implementation of a road investment at the
request of the road administrator, justified by social or economic interest, then the decision:

— commits to the immediate release of the property, and the emptying of dwellings and other

premises;

— authorizes the actual acquisition of the real estate by the competent road authority;

— authorizes the commencement of construction works.

Where the ZRID decision concerns a built-up property with a residential building or a building
where residential premises are located, the competent road administrator is obliged, within the date of
the actual acquisition of the property, indicate a replacement property. On the other hand, if the actual
acquisition of the property takes place after the expiry of the 120-day period from the day the decision
became final, the competent road administrator is not obliged to indicate a replacement property. It
should be emphasized here that the essence of immediate enforceability is the possibility of taking
possession of real estate and commencing construction works immediately after the decision is issued,
at a time when it has not yet become final, and also where appeals have been lodged and appeals are
pending in the court of second instance. In addition, in such a situation, i.e. appealed against the
decision of the ZRID, no approval of the division of the property and no transfer of ownership of the
property intended for the road take place; these effects are delayed until the end of the appeal
proceedings before the court of second instance. There are also no grounds for introducing any
changes resulting from the decision to the Land and Building Register (EGiB), which, according to the
Land and Building Register Regulation (REGULATION 2001), is based, inter alia, on final administrative
decisions. The order of immediate feasibility does not provide grounds in this regard. Its rights and
effects are created under civil and building law; it thus gives the possibility to take possession of the
property despite the lack of ownership transfer and, on this basis, the possibility of commencing the
implementation of investment works with no land use violation.

Pursuant to Art. 20 Sec. 3 of the Act, the Province Roads Authority receives, by law, free of charge,
for permanent management, property acquired for the ownership of the province for the purpose of
building a provincial road, on the date when the decision to authorize the completion of a road
investment became final.

With regard to land belonging to the State Forests, the State Forests Enterprise is obliged to make
free felling of trees and shrubs and their removal within the time limit set out in a separate agreement
between the State Forests and the appropriate road manager. At the same time, the wood obtained
from this plot becomes property of the State Forests free of charge. However, the cost of felling trees
and bushes up to the age of 20 years and their clearance shall be borne by the appropriate road
manager. By cutting and removing trees and shrubs from state forest land, at a date to be determined
directly with the road manager, this provision provides for some kind of preparation of land for
construction in the agreement concluded in this regard. In addition, it should be noted that the
removal of a wood stand does not constitute complete preparation of the site for construction, as
stumps subject to grubbing will be left behind. At the same time, this provision creates a kind of
privilege for the State Forests, because they can take the components purchased for the benefit of the
province. In relation to other entities from which land is taken, the Act on special rules for the
preparation and implementation of investments in public roads does not contain such provisions.
Both the land and the assets associated with it are owned by the province.

The Farm and Woodland Conservation Act (ACT 1995) does not apply to agricultural and forestry
land covered by decisions approving the road investment. Thus, in relation to land acquired pursuant
to legislation (ACT 20034A), there is no obligation to exclude land from agricultural and forest
production, nor does it incur any obligation to pay any fees connected with this.
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Request for the Province Governor to issue a decision
authorizing the implementation of a road investment

Provincial Road Manager -
Province Government

v

may require the applicant
to supplement or correct |4
deficiencies

Go

formal and legal verification of
the application, as to its
completeness - Province
vernor

v

notice of initiation:

initiation of proce
issuing of the ZRID decision

edings on the

- the applicants,
»|- owners or perpetual lessees , to the
address in the estate cadastre,

A 4

- other parties by means of
announcements

possible request of the

applicant to rectify the [«
defects in the

documentation

verification of the application
and documentation in terms of
content - Province Governor

A 4

- location of the investment,
- approval of the division of real

delivery of the applicant's
decision

notice of decision:
- owners or perpetual lessees, to

issuing a decision on the
= permit for the implementation
of a road investment

estate,
- approval of the construction
design,

the address in the estate
cadastre,

- other parties by means of
announcements

4

- designation of real estate, which
becomes the property of the
province

v

ZRID decision with immediate
enforceability

- commits to the immediate release of
the property, the emptying of
dwellings and other premises,

- entitles the real estate owner to take
possession of the road,

- authorizes the commencement of
construction works

provides the basis for

determining compensation |«

on the basis of Art. 12 Sec. 4g of
the Act (AcT 2003A)

ZRID decision final

- approves the division of real estate,
- the marked real estate in the demarcation lines
becomes the property of the province

- limited property rights expire,
- the perpetual usufruct of real estate expires,
- mortgages expire

. |- provides the basis for determining compensation

on the basis of Art. 12 Sec. 4b of the Act (AcT2003A)

- provides the basis for making entries in the
property cadastre,
- is the basis for making entries in land registers

- obliges to release the property within a period no
shorter than 120 days

Fig. 2. Procedure for obtaining a permit for the implementation of a road investment - purchase of real
estate under provincial roads according to the Act on special rules for the preparation and
implementation of investments in public roads. Source: Own study based on (ACT 20034).

It is important to introduce the land use "Tp" on maps showing the project of the division of real
estate for plots intended to be used for roads. This makes it possible to take advantage of the
exemption from property tax of land and buildings included in real estate intended for the
construction of provincial roads purchased for the benefit of the province, no longer than for a period
of 5 years for land and 1 year for buildings. Otherwise, i.e. if the existing land remains, the given land,
which predominantly comprises agricultural or forest land, will be subject to taxation with
agricultural or forestry taxes and charges resulting from these taxes. This state existed up until 31
December 2013, when the Land and Building Register (REGULATION 2001) was amended to include the
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land mark "Tp" covering land used for the construction of public roads, giving rise to exemption from
property tax.

The legal and technical procedure of acquiring real estate for provincial roads in the entire
investment preparation process under the Act on special rules for the preparation and implementation
of investments in public roads (ACT 2003A) is presented in Figure 2.

The Act on special rules for the preparation and implementation of investments in public roads
includes and combines procedures regulated by separate laws, thereby simplifying and accelerating
them. The effect of its provisions is conducting a single administrative procedure and issuing one
administrative decision which combines several elements. This, however, generate a complexity of the
proceedings, resulting from the wide range of merged issues, the effectiveness and legitimacy of
which is based solely on well-prepared documentation forming the basis for obtaining a road
investment permit.

From the entire procedure of obtaining a permit for the implementation of a road investment, the
determination of compensation was isolated as a separate administrative procedure, based on the
decision to authorize the implementation of a road investment.

2.2, Determination and payment of compensation

Determination of compensation for real estate which, upon being designated for a provincial road,
came under the legal ownership of the province, is carried out by means of an administrative decision
issued by the Province Governor. Thus, compensation is determined in a separate proceeding, the
basis for ex officio initiation of which is a previously issued decision to authorize the implementation of
a road investment. Compensation for real estate that has become the property of the province is
available to existing owners of real estate, perpetual lessees of real estate and persons entitled to the
property with restricted property rights. Bearing in mind that the acquisition of real estate takes place
by virtue of law, while the specific nature of the regulations contained in the Act on special rules for
the preparation and implementation of investments in public roads (ACT 2003A) simultaneously
removes all burdens existing on the property, including the exclusion of real estate from mortgaging;
the liquidation of these charges is effected by compensation to the persons and entities entitled to
them, including the repayment of mortgage-backed claims, which also expires in this part. The
amount of compensation should be based on the market value of the property. This value is set on the
date of the decision to establish the compensation, taking into account the condition and intended use
of the property at the date of issuing the document which approved the removal of the property right
(ADAMCZYK, BIEDA 2014). In this case, the amount of compensation is determined according to the
state of the property at the date of the issuance of the decision on the permit for the realization of a
road investment by the first instance authority and according to its value from the date that the
determination of the amount of compensation takes place.

Determining the market value of property in terms of fair compensation is a serious problem.
Determining the value of real estate acquired for linear investments should take into account the
characteristic conditions that include the uniform definition of the features of the valued real estate
along the entire length of the planned route, the speed of carrying out the valuation, or the correct
definition of the mutual differences between the values of neighboring real estate (SLIWINSKI 2011). A
methodology used to determine fair compensation for properties taken for public purposes was
developed by Walacik in his publications (WALACIK 2014; 2011, BELE], WALACIK 2009). The author
clarifies the notion of "adequate compensation" by stating that its upper closed limit should be the
value of full compensation, whereas the lower is the economic value offsetting the loss - the market
value of the expropriated property (WALACIK 2014). In practice, the basis for determining the amount
of compensation is the market value of the property, as defined in the estimation report prepared by a
property valuer. Thus, the Province Governor conducting the compensation proceedings first
appoints a valuation expert, who is selected by way of a tender procedure. In practice, this increases
the length of time before persons entitled to compensation become familiar with the assessed value of
the real estate. Particularly important is the ability to determine the accurate state of the property.
When describing the state of real property, it is necessary to indicate both the legal status of the real
estate, which will be possible to determine if the real estate has a land and mortgage register - and
thus a regulated legal status; in the absence of a register, this is done on the basis of geodetic legal
documentation prepared for the purposes of the ZRID decision, which includes other documents
confirming the ownership of the property, thereby making it possible to determine the property
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owner. In addition, over the course of the compensation proceedings, property owners may also
provide proof of ownership that has not been disclosed, such as a decision on the acquisition of
inheritance. The above-mentioned documentation may also serve to state that the property has an
unsettled legal status for which compensation is also established. Once again drawing attention to the
state of the property, it should be kept in mind that the amount of compensation is determined
according to the state of the property at the date of issuance of the decision to authorize the
implementation of the road investment; it is, therefore, important to determine what financial assets
were on the property at that date. In the case of an investment not yet having been completed, it will
be possible to determine the correct condition of the property. In this case, the boundaries of the
division of the property, which determine the extent to which the land has been acquired, together
with the components thereon, will prove helpful. In practice, there are also situations where, by the
time a property valuer is appointed, the realization of an investment will have already commenced,
and, thereby, the elements that were found in the ground removed; in such cases, a protocol from the
inventory of the state of real property is drawn up, written in the presence of the owner and
containing his/her signature, which, upon next being handed over to the asset valuer, will be the
basis for determining the state of the property prior to the commencement of construction works.
Then, an element of geodetic-legal documentation in the form of a map with a plan of the division and
border sketches on which permanent existing elements such as fences, gates, buildings and wells,
possibly including the measurements of the distances of these elements from the border lines, can also
be used to control the correctness of the established state of the real property if the owner was not
present or raises objections to the given state, which will, at the same time, make it possible to
unequivocally identify the components of the acquired part of the real estate.

The provisions of the Act (ACT 2003A) additionally include so-called bonuses designed to
encourage or mobilize property owners to voluntarily issue properties who, in return, will receive
increased compensation. In cases when the current owner or perpetual lessee of a property subject to
the decision of ZRID shall, as appropriate, release the property or sell the property and empty the
dwelling and other premises without delay, but no later than 30 days after:

1) delivery of a notice of the issuance of a decision having immediate enforceability,

2) delivery of the decision to grant the ZRID decision immediate enforceability or

3) the day when the decision on ZRID became final

— the amount of compensation is increased by an amount equal to 5% of the value of the property

or the value of the right of perpetual lessee.

Where the ZRID decision concerns a property built-up with a residential building or a building
where residential premises are located, the amount of compensation for the existing owner or
perpetual lessee resident in that building or premises is increased by PLN 10,000 for that property
(ACT 2003A).

Payment of the established compensation shall be made on a one-off basis, within 14 days of the
date on which the decision to establish the compensation becomes final.

The entity obliged to pay compensation, which in the case of provincial roads is the Province
Roads Authority, pays compensation to the bank account indicated by the person entitled to
compensation or attempts to pay compensation, e.g. by postage or by cash payment at the Province
Roads Authority.

In situations where the person entitled to compensation refuses to accept it or the payment of
compensation is faced with difficult to overcome obstacles, the compensation is paid to the court
deposit. In addition, if the compensation for expropriation concerns a property with an unsettled legal
status, it also constitutes a legal deposit for a period of 10 years (ACT 1997).

An amendment to the Act on special rules for the preparation and implementation of public road
investments, introduced on the 25th February 2013, made it possible to establish compensation when
the decision of the ZRID is not yet final due to the appeals lodged and the pending appeal before the
second instance authority, and has immediate enforceability on the basis of Art. 12, Sec. 4g of the Act
(ACT 2003A). The compensation determined in the administrative decision shall be paid within 14 days
of the date on which the determination of compensation becomes final, but no earlier than the final
ZRID decision. This means that compensation cannot be paid prior to the transfer of ownership - on
the date of the final ZRID decision.
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Fig. 3. Procedure for determining and paying compensation for real estate purchased for the benefit of
the province for provincial roads under the Act on special rules for the preparation and
implementation of investments in public roads. Source: Own study based on (ACT 2003A).

If aroad investment is commenced immediately after the decision has been issued, persons or
entities whose real estate is subject to the decision to authorize a road investment having immediate
enforceable feasibility will be able to become familiar with the amount of compensation that they are
entitled to, even though the ZRID decision is not yet final. Moreover, in accordance with Article 12
Sec. 5a of the Act (ACT 2003A), at the request of a person entitled to receive compensation, the property
which becomes the property of the province shall be paid an advance of 70% of the compensation
determined by the first instance authority, i.e. the Province Governor, in the decision determining the
amount of compensation. The advance payment is made on a one-off basis within 30 days of the date
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of submitting the application. A surcharge of the remaining 30% is made when the decision to
authorize the implementation of a road investment becomes final. The regulations introduced in this
area have mitigated some of the negative effects of the ZRID decision with the imposition of
immediate enforceability, where construction works are being carried out and the decision is not yet
final, i.e. the owner or perpetual lessee is actually deprived of his property and has no established and
paid compensation.

The procedure for the determination and payment of compensation for properties purchased for
provincial roads for the benefit of the province, pursuant to the decision of the ZRID, under the Act on
special rules for the preparation and implementation of investments in public roads (ACT 20034), is a
continuation of the presented technology and procedure for the preparation of investments, which is
recognized in Figure 3.

Summing up the indicated procedure, a significant disadvantage of the Act on special rules for the
preparation and implementation of investments in public roads that should be recognized is that the
removal of the right of ownership or deprivation of the owner of the possession of real estate on the
basis of a decision with immediate effect takes place earlier than he or she receives compensation or
even gains knowledge of the estimated value of the real estate; in situations when the realization of
the investment takes place immediately after the ZRID decision with immediate effect is issued, the
possibility of advance payment mitigates this effect.

3. Conclusions

The methodology, procedures and conditions, as well as the legal basis for acquiring real estate for
provincial roads, were presented on the basis of legal and technical analyses. The complexity of the
whole process of acquiring real estate is undoubtedly dependent on the legal status of the property to
be taken over and determined by issues related to the possible necessity of regulating the legal status
of the existing provincial road or acquisition of real estate for investment under which the existing
road lane will be widened or of a new section of the road constructed. The complexity of the whole
process of obtaining real estate for provincial roads is further increased by the fact that this process
typically includes a large number of real properties.

The following observations and characteristics of the legal and technical regulations concerning the
division of real estate and the methodology and procedures for the acquisition of real estate for
provincial roads can be specified:

1. The obligation to acquire real estate for public roads is legally regulated and results, inter alia,
from their widespread availability, irreversible permanent acquisition of land and statutory
ownership assigned accordingly to the relevant category of public road.

2. No entities other than those indicated in the Public Roads Act (ACT 1985), accordingly to the
category of road, have the right and basis to acquire property occupied by public roads of a
particular category and intended for a public road of a particular category.

3. The Act on special rules for the preparation and implementation of investments in public roads
(AcT 2003A) contains special provisions simplifying investment preparation procedures and
incorporating the provisions of several statutes: Spatial Development Act (ACT 2003B), Real
Estate Management Act (ACT 1997), Building Law Act (ACT 1994).

4. Although The Act (ACT 2003A), contains specific provisions, in many cases, the literal analysis of
their content is not sufficient to unambiguously establish the scope of their effect, especially in
the context of relations with other acts which it combines. In this context, there are also doubts
concerning the interpretation of regulations, both by the authorities and road managers.

5. Geodetic-legal documentation prepared at the implementation of the investment pursuant to
the provisions of The Act (ACT 20034) is used three times, i.e. to issue a decision on the permit
for the implementation of a road investment, to issue a decision on the determination of
compensation and to disclose changes in land and mortgage registers.

The possibility to fulfill the specific function of the public road network, including provincial
roads, is carried out in order to ensure the continuous development of the road network and its
maintenance in good technical condition. Throughout this process, the need to obtain land for public
roads will remain a constant element.
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