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Abstract: This contribution analyzes the origin and cre-
ation of Denmark’s tax treaty network in a historical per-
spective. The development of the Danish treaty network is
studied through an international perspective and by dis-
cussing a number of milestone events. It is concluded that
the general tendency has pointed toward a continuously
growing Danish treaty network and also that the question
on abuse of the treaties has become of greater concern dur-
ing the past decades. Moreover, it is argued that the grow-
ing number and importance of Denmark’s tax treaties over
time created a need for the Danish parliament to be more
directly involved in the conclusion of new tax treaties.
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1 Tax treaties

If citizens and businesses are subject to international dou-
ble taxation when they operate or invest across borders,
it may have harmful effects on the exchange of goods and
services as well as on movements of capital, technology,
and persons. As a consequence, approximately during the
past 100 years, a global network consisting primarily of bi-
lateral tax treaties has been developed with the purpose
of removing the obstacles that double taxation constitute
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for the development of economic relations between coun-
tries.!

Historical knowledge on the topic of tax treaties is not
without practical relevance, as knowledge concerning the
underlying motives may be conducive in connection with
the interpretation of tax treaties and because knowledge
about previous breakthroughs and missteps may improve
the policy choices made by countries and international or-
ganizations (Vann 2011). Thus, historical insights do cre-
ate a more thorough understanding of the principles that
have developed in the treaties over time and of the choices
that were made (Freiherr von Roenne 2011). In addition,
other research has shown that, generally, a strong element
of path dependence occurs when it comes to the histori-
cal development of the global tax treaty network (Jogara-
jan 2011). In other words, previous events (i.e., the entering
into the first treaties between a series of Central European
countries and the creation of the first model conventions)
seem to have affected the development up until today (Av-
ery Jones et al. 2006). Thus, it does not surprise that, in
the later years, there seems to be developing an increasing
interest in the creation and history of tax treaties (Fried-
lander and Wilkie 2006; Huber and Rentzsch 2018).

A tax treaty is an international agreement between
states, and the amount hereof has increased considerably
over time. As a consequence, today, more than 3,000 tax
treaties have been entered into on a global level (OECD
2015). There can be hardly any doubt that this exten-
sive treaty network is of great importance for a well-
functioning world trade, even though—naturally—it does
not solve all problems. Consequently, the development
of this impressive treaty network aptly has been called a
”flawed miracle” (Avi-Yonah 1996).

International juridical double taxation can generally
be defined as the imposition of comparable taxes in two
(or more) states on the same taxpayer in respect of the
same subject matter and for identical periods.? Double tax-

1 Cf. the introduction to the OECD (Organisation for Economic Co-
operation and Development) Model Tax Convention (2014), para. 1.

2 Cf. the introduction to the OECD Model Tax Convention (2014),
para. 1. In contrast, the so-called economic double taxation occurs
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ation may occur in situations where a person or a com-
pany is resident and thus fully liable to taxation in one
country but, at the same time, is limited liable to taxa-
tion in another country, as income is received from sources
there. The tax treaties, in brief, seek to hinder such dou-
ble taxation by initially defining which taxes are included,
which of the states that are considered to be the domi-
cile state (i.e., the state where the taxpayer is considered
to be resident according to the treaty), and which state is
the source state. Hereafter, the right to tax is divided be-
tween the domicile state and the source state according to
the treaty’s allocation clauses. In this regard, the general
rule is that when one state has been granted the right to
tax an amount of income, the other state must grant a re-
lief (Schmidt et al. 2015).

In the present contribution, the earliest tax treaties
will be dealt with initially, as elements from these will be
traceable all the way up until today’s treaties—including
Denmark’s treaties. Afterwards, the creation of the model
treaties will be covered, as these have influenced both
Denmark’s treaty network and the global network of tax
treaties. Subsequently, focus will be on the development in
Denmark from the 1920s, during which Denmark entered
into the first tax treaties, and up until today. Finally, a num-
ber of conclusions will be drawn.

A topic such as the emergence of Denmark’s tax treaty
network is quite extensive and may be pursued from many
angles. Hence, a demarcation is necessary. In the present
contribution, focus is on the creation of the Danish treaty
network in a historical context. The more material legal
questions, such as the practical use and interpretation of
Denmark’s treaties, will only be sporadically referred to,
where it has been deemed necessary.

2 The first international tax treaties

Problems of double taxation have more or less existed
since man began to impose taxes, and all the way back
to the antiques, sources have reported about challenges in
this context. Also, sources from the Middle Ages mention
problems with double taxation, for example, in relation to
the trade relations between the Italian city-states from the
12th century and onwards. These problems have thus been
known for long and were, to some extent, addressed in in-

when the same income is taxed in the hands of (two) different tax sub-
jects.
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dividual provisions of trade and tariff treaties (Freiherr von
Roenne 2011).

The first agreement, which is commonly acknowl-
edged to be an international tax treaty, is, however, a tax
treaty between Prussia and Austria-Hungary from 1899.3
Beforehand, a period with increasing industrialization
had caused multiple European countries to alter old and
more primitive forms of taxation with a system based on in-
come tax. This change toward income tax—combined with
the increasing business relations between the countries—
clarified the need to address the problems with inter-
national double taxation (Hemetsberger-Koller and Kolm
2006).

The fact that it was between Central European states
that the first proper international tax treaty was entered
is nevertheless not surprising. At the time, the German
Empire consisted of federal states that had kept their
sovereignty in regard to taxation. Hence, the increasing
domestic trade between the federal states, and the free
movement between these, created a need for “internal” so-
lutions that could hinder situations with double taxation
from occurring within the German Empire.*

These internal German experiences, alongside cor-
responding experiences in Switzerland and Austria-
Hungary, formed the grounds for the first genuine in-
ternational tax treaties. The abovementioned tax treaty
between Prussia and Austria-Hungary was the starting
point and was followed up by treaties between Saxony
and Austria-Hungary (1903), Bavaria and Austria-Hungary
(1903), Prussia and Luxemburg (1909), Prussia and the city
of Basel (1911), Hessen and Austria-Hungary (1912), and
the German Empire and Greece (1912). The construction
and content of these treaties were quite similar, and the
basic principles were collected from the first domestic Ger-
man tax treaty and the German law of 1870 concerning the
avoidance of double taxation within the German Empire.
A couple of these principles have (in moderated form) sur-
vived up until today. Among them, the surviving principles
are that the economic/actual affiliation with a state is more
important than nationality/citizenship when it comes to
the allocation of the right to tax (Freiherr von Roenne 2011)

3 As early as the middle 19th century, a number of international
agreements on administrative assistance in tax matters had been en-
tered into, for example, the agreement between Belgium and France
of 1843 (Jogarajan 2011). In 1872, the United Kingdom and Switzer-
land (the canton Vaud) concluded an agreement concerning the relief
of double taxation in cases of inheritance tax upon death (Jogarajan
2012).

4 The first example hereof was the treaty between Sachsen and Prus-
sia in 1869/1870.
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and also the principle concerning reciprocity (Jogarajan
2011).

However, the First World War (1914-1918) dramatically
changed the economic and political relations in Europe.
Several countries needed to charge and collect increas-
ing taxes as a consequence of the war’s major economic
costs and also as part of the incipient creation of a wel-
fare state. This especially applied to Germany, which was
forced to pay an enormous compensation of war damages.
Moreover, the First World War caused essential changes
to the European map, where old empires ceased to exist
while new national states arose. Thus, there was a need to
rebuild the economic relations, and the new tax treaties
could contribute to this. Once again, Germany was one
of the driving forces and the country inter alia entered
into tax treaties with Czechoslovakia (1921) and Italy (1925)
(Freiherr von Roenne 2011). The latter tax treaty has since
been highlighted as a milestone in the development (Hu-
ber and Rentzsch 2018), as it contained multiple elements
that may be recovered in today’s tax treaties. As an exam-
ple, the idea that an enterprise is liable to pay taxes in an-
other contracting state, if it has more permanent business
operations there, came to light with this agreement. In
other words, this agreement covered the later widespread
principle of permanent establishment, alongside the be-
ginning contours of the so-called arm’s length principle.

3 The emergence of the model
conventions

As an extension of the abovementioned development, in
1921, the League of Nations asked four Professors—Bruins,
Einaudi, Seligman, and Stamp—to prepare a rapport that
would investigate the economic consequences of inter-
national double taxation. The purpose was, against this
background, to develop some fundamental principles on
how to solve situations of double taxation. The rapport
was made public in 1923 and emphasized the principles
of ability to pay and economic affiliation as being decisive
for a suitable solution (League of Nations 1923). As stated
above, these are principles that were also given signifi-
cance in the first tax treaties.

During 1926-1927, this work led to the preparation of a
draft model convention that was discussed in a revised ver-
sion in 1928 by representatives from 27 different countries,
including Denmark (League of Nations 1928). Moreover, a
standing committee (with taxation as its field of responsi-
bility) was created in order to facilitate the continuous de-
velopment. The result hereof became the so-called Mexico
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Model Tax Convention of 1943 and the London Model Tax
Convention of 1946.°

Even though the dominating perception in the litera-
ture appears to be that the League of Nation’s work in gen-
eral did not have overwhelming practical influence on the
creation of this period’s bilateral tax treaties,® it was not
completely without significance, as a couple of underlying
principles, for example, on economic affiliation (domicile
and permanent establishment) and reciprocal assistance
in tax affairs, were further promoted. Also, the work had
influence in the sense that the OEEC (Organization of Eu-
ropean Economic Cooperation), which was a front-runner
of the OECD (Organisation for Economic Co-operation and
Development), used the League of Nation’s preparatory
works as point of departure when the organization took
over the field of taxation after the Second World War (Vogel
1986).

In 1956, the OEEC created a committee with the pur-
pose of developing a model convention to hinder double
taxation. The committee consisted of delegates from all 16
Member States, including Denmark (OEEC 1956). During
the subsequent years, the committee prepared a series of
reports and representatives from Denmark were involved
in the composing of a report on tax law domicile (OEEC
1958) and a report on double taxation relief (Avery Jones
2012). As the OEEC became the OECD in 1961, the com-
mittee continued its work under the OECD. In 1963, the
committee was able to present a final draft of the OECD
Model Tax Convention with commentaries, and the Coun-
cil encouraged the Member States to strive toward nego-
tiating bilateral tax treaties with each other based on the
proposed convention (OECD 1963).

In the 30 articles, which the OECD Model Tax Conven-
tion consisted of, the committee covered a series of un-
derlying principles, of which several were also apparent
in the first bilateral tax treaties and later in the League
of Nations’ model treaties. The OECD Model Tax Conven-
tion with commentaries has since been updated and ex-
tended multiple times to accommodate the changes that
have occurred over time in regard to the composition of the
countries’ tax systems, increasing international relations,
new forms of businesses, new technologies, the appear-
ance of multinational corporate groups, and challenges in

5 For additional information on the League of Nation’s work in rela-
tion to the hindrance of double taxation, see Souza de Castelo Branco
(2011).

6 See Huber and Rentzsch (2018); Nielsen (1972), and Freiherr von
Roenne (2011). For the opposite view, see Vogel and Rust (2015, p. 20).
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connection with tax avoidance and tax evasion.” A more
thorough revision was conducted in 1977 and 1992. After-
wards, it was decided to make continuous, but limited, up-
dates more regularly, which resulted in updates in 1994,
1995, 1997, 2000, 2003, 2005, 2008, 2010, 2012, 2014, and
2017. Generally, these multiple continuous updates have
affected the commentaries more than the model tax con-
vention itself (Vogel and Rust 2015, p. 21).

Today, besides the OECD Model Tax Convention with
commentaries, the UN Model Tax Convention with com-
mentaries also exists. Even though the two model conven-
tions have many similarities in regard to the structure and
the content, the UN Model Tax Convention, to a greater ex-
tent, assigns the right to tax to the country of source (i.e.,
the host country) at the expense of the domicile state. This
ought to be an advantage for the developing countries that
are normally importing capital. The initiative to the UN
Model Tax Convention was made in 1968, but it was not un-
til 1980 that the final edition with commentaries was made
available. This has since been revised in 1999 and 2011.2

In particular, the OECD Model Tax Convention with
commentaries is a significant factor with respect to the ne-
gotiation and interpretation of bilateral tax treaties. Sev-
eral countries, including Denmark, thus use the OECD
Model Tax Convention as a starting point for negotiations,
while taxpayers, tax authorities, and courts use the Model
Tax Convention with commentaries to achieve a better un-
derstanding of the content of the bilateral tax treaties. To
what extent the Model Tax Convention with commentaries
is used depends, for example, on the legal tradition and
the degree to which the given tax treaty has been based
on the Model Tax Convention (Garberino 2016; Lang 2001;
Engelen 2004).

4 The development in Denmark

The Danish State Tax Act from 1903 settled the universality
principle in Danish tax law.® Accordingly, taxpayers fully
liable to Danish tax should include Danish as well as for-
eign sourced income in their taxable income. This obvi-

7 Cf. the introduction to the OECD Model Tax Convention with com-
mentaries (2014), para. 7-8.

8 Cf.theintroduction to the UN Model Tax Convention with commen-
taries (2011), para. 1-11. See also Laursen (2014).

9 Cf. Statsskatteloven [SL] [State Tax Act] sec. 4 (Den.), Law no. 104
of May 15, 1903.
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ously created ground for situations where international
double taxation could arise.!®

With the changes to the State Tax Act in 1922, a spe-
cific provision was introduced regarding tax treaties.! The
provision gave the Danish Government the right to con-
clude tax treaties with other countries in order to (wholly
or partly) avoid double taxation. It follows from the pre-
liminary remarks to the bill that the purpose, among other
things, was not only to protect the taxpayers in the border
region from unreasonable double taxation but also to re-
lieve the tax burden for Danish businesses operating in for-
eign countries. Moreover, the increasing level of taxation
in Denmark appeared to be playing a role, as well as the
fact that the Governments of Denmark, Norway, and Swe-
den had already agreed to start implementing solutions to
counteract international double taxation."?

By adopting this provision, the Danish Parliament
provided the Government with the necessary consent to
enter into tax treaties with binding effect for the Dan-
ish state, as required in the Danish Constitution.”> At the
same time, the legislation secured that tax payers could
obtain relief for international double taxation once the tax
treaties had been officially announced (Winther-Sgrensen
2003).1 In 1953, the Government’s right to conclude tax
treaties was extended with the approval of the so-called
Enabling Act that provided the Government with a more
broad authorization to conclude tax treaties and treaties
about reciprocal assistance in administrative matters.'

The Government’s right to conclude tax treaties with-
out the Danish Parliament’s intervention was eliminated

10 In reality, companies (and the alike) were exempted from the uni-
versality principle for many years, because of the special domestic
rules on foreign relief (udlandslempelse), cf. SL sec. 6(f) (Den.). Upon
the passing of the Corporate Tax Act in 1960, the advantages stem-
ming from foreign relief were reduced, cf. Selskabsskatteloven [SEL]
(Corporate Tax Act] (Den.), Law. no. 255 of June 11, 1960. However, the
access to foreign relief was not completely terminated until the pass-
ing of Law no. 486 of June 30, 1993. For more details on the Danish
rules on foreign relief, see Winther-Sgrensen (2000).

11 Cf. SL 50, introduced by the adoption of Law no. 149 of April 10,
1922.

12 Cf. the preparatory remarks to Bill of November 23, 1921, Rigs-
dagstidende 1921/22, column 3165 et seq.

13 The principle is now stated in Grundloven [GRL] [Danish Consti-
tution] sec. 19 (Den.), Law no. 169 of. June 5, 1953.

14 In the literature, it was stated by some that the adoption of SL 50
did ensure that the Government could enter into the treaties, but that
the treaties could not necessarily be seen as implemented into Danish
law. However, the predominant part of the literature does not appear
to agree, cf. (Winther-Sgrensen 2000, p. 42-46) with references.

15 Cf. Bemyndigelsesloven [BL] [Enabling Act] (Den.), Law no. 74 of
March 31, 1953.
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in 1994 when the Enabling Act was abolished.! Accord-
ing to the explanatory remarks to the bill, it was empha-
sized that the tax treaties in reality meant that tax reg-
ulations, which were passed by the Danish Parliament,
would be annulled to the extent it was necessary in order
to comply with the treaties. From this perspective, the tax
treaties ought to be approved by the Danish Parliament.
After all, there was nothing new about the fact that the
treaties meant a disregard of the tax regulations passed by
the Danish Parliament, but it may have played a role that
the Danish treaty network and the importance hereof was
much greater in 1994 than in 1922 and 1953."” Moreover, the
procedure of entering into tax treaties without the Danish
Parliament’s intervention had been much criticized during
the years, as being problematic from a democratic point of

view.18

4.1 The interwar period

The authorization was initially used to conclude tax
treaties with Iceland in 1927 and Germany in 1928. Both
treaties were, however, quite limited in their content and
scope, which explains why the treaty with Sweden from
1932 is normally considered to be Denmark’s first genuine
tax treaty (Rgrdam 1953; Weizman 1994a, p. 58). The Ice-
landic treaty was based on citizenship and provided the
citizens, who were liable to pay taxes in both countries,
with the right to demand that the given income tax and
capital tax would be reduced by half in both countries. In
relation to double taxation of real estate and income from
a business, the source state was assigned the right to tax,
while the domicile state had to provide relief. Additionally,
the treaty contained provisions on change of domicile dur-
ing the income year and about temporary residence.'® The
treaty with Germany also concerned income tax and cap-

16 Cf. Law no. 945 of November 23, 1994.

17 The relationship between internal Danish law and international
law is based on a dualistic principle (Germer 2010, p. 94). The Dan-
ish tax treaties do neither constitute lex superior nor lex specialis, and
constitutionally, there is no principle that hinders the Danish Parlia-
ment from passing a law that is in conflict with the Danish treaties.
However, it must be assumed that a newer statutory provision should
be interpreted in such a way that it is not in conflict with international
law (Michelsen 2000).

18 See, for example, the discussion in the editorial to Skattepolitisk
Oversigt (1971); Foighel (1982), and Weizman (1994b).

19 A new and more comprehensive treaty was entered into with Ice-
land in 1939, which was broadly identical with the tax treaties that
were entered into in 1932 and 1937 with Sweden and Finland, respec-
tively (Glistrup 1957, p. 19-24).
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ital tax, but this agreement solely contained an up-listing
of the covered taxes as well as a statement expressing that
double taxation should be solved through mutual agree-
ment between the tax authorities.

The fact that Denmark’s first genuine tax treaty was
entered into with the neighboring country, Sweden, is not
surprising when the terms of geographical connection and
the substantial trade relations between the two countries
are considered. Hence, a parallel can be drawn to the first
international tax treaties, which neighboring countries in
Central Europe concluded with each other by the end of
the 1800s and the beginning of the 1900s.%° As the treaty
with Sweden, to some extent, seems to have created the
foundation for subsequent Danish tax treaties, a few addi-
tional words should be added regarding the content of this
treaty.

The tax treaty with Sweden from 1932 had quite exten-
sive similarities with other European tax treaties from that
period of time, including the agreement that was entered
into in the previous year between Germany and Switzer-
land (Weizman 1994a, p. 58). The Danish-Swedish tax
treaty only concerned direct taxes and was applicable to
the citizens of the two countries, as well as Danish and
Swedish legal persons. The point of departure for the al-
location of taxing rights was that the income and capi-
tal could be subject to taxation only in the country where
the taxpayer was resident, unless a specific deviation ap-
peared in the relevant provision of the treaty.

An individual would be considered resident in a given
state if he or she had a permanent home and domicile
there. If no permanent home and domicile existed in any
of the states, the taxpayer should be considered a resident
in the state of habitual abode, that is, in the state where
the intention was to stay not only temporarily. An individ-
ual liable to pay taxes with no permanent home/domicile,
and no habitual abode, should be considered resident in
the state in which he or she was a citizen. However, should
doubt occur, the question should be decided through an
agreement between the tax authorities, who in this situ-
ation would need to take into account in which state the
tax payer had his or her closest relations (vital interests).
If that did not solve the situation either, the focus would
need to be on the taxpayer’s citizenship. In cases of le-
gal persons, they would be considered resident in the state
where the Board of Directors or the top management had
its seat.

A number of provisions deviated from the main rule
and gave the source state the right to tax certain enumer-

20 See Section 2.
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ated types of income. This concerned income from real es-
tate in the source state (country of location) and income
from a permanent establishment in the source state. More-
over, the income from enterprises, where the business con-
sisted of shipping and airline transport, could only be
taxed in the state where the place of effective management
was located. A specific provision dealt with diplomatic and
consular representatives. Moreover, it was determined that
even though the treaty with Sweden was based on the prin-
ciple that only the domicile state or the source state should
be able to impose taxes on a given income, the domicile
state was entitled to make the tax calculations on the basis
of the full income (i.e., relief after the method exemption
with progression).

It is interesting to see that the first genuine Danish tax
treaty contained numerous principles that, to a smaller
or larger extent, are still applicable in Denmark’s current
tax treaties. As an example, modern tax treaties are still
founded on the initial determination of which state is the
domicile state and source state and, afterwards, on the al-
location of the taxing rights between the domicile state
and source state. In this connection, it is also worth noting
that greater importance is still attached to the economic
affiliation rather than nationality/citizenship, which is a
principle that can be traced back to the first international
tax treaty between Prussia and Austria-Hungary. More-
over, it is noteworthy that the persistently relevant term
of permanent establishment had already been given im-
portance in Denmark’s first genuine tax treaty. The con-
tent of the previous definition even seems to be quite sim-
ilar to the current definition’s content, even though it was
worded in a slightly different manner. Thus, permanent es-
tablishment should be understood as a site at which a spe-
cial facility was placed or where business operations took
place. Moreover, a permanent establishment should not be
perceived to exist simply because a subsidiary was estab-
lished in another state or through the use of an indepen-
dent representative.

As stated above, to some extent, the tax treaty with
Sweden appears to have created a pattern followed in sub-
sequent treaties, including the treaty with Finland from
1937 (even though it did not rely on relief after the ex-
emption method with progression and treated a change
of domicile differently) as well as the new treaties with
Iceland and Germany 1939.2' By the start of the Second

21 Denmark’s treaties with Sweden, Iceland, and Germany at the
time were based on the fundamental assumption that double taxation
was a situation where the taxpayer—in the same taxable period—was
fully liable to tax in both countries. In contrast, the treaty with Fin-
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World War, Denmark had entered into tax treaties with
four countries. Moreover, Denmark had entered into nu-
merous agreements with other countries about recipro-
cal exemption for income originating from shipping busi-

nesses.?

4.2 The years following the Second World
War (1946-1962)

During the Second World War, Denmark did not enter into
any new tax treaties. For this reason, the treaty with Nor-
way from 1946 was the first extension of Denmark’s treaty
network for a couple of years. As such, the treaty with Nor-
way was not particularly groundbreaking, as it, to a great
extent, corresponded with the treaties concluded with the
other Nordic countries before the War’s eruption.?

As a contrast, the tax treaty entered into with the
United States in 1948, alongside the London-treaty from
1946, seems to have affected Denmark’s conclusion of tax
treaties all the way up until the origin of the (draft) OECD
Model Tax Convention from 1963 (Weizman 1994a, p. 58).
Hence, in the following, a few additional comments will be
made about the Danish-American tax treaty.

The treaty with the United States only concerned di-
rect taxes and not taxes on capital. As a contrast to the
previous Danish treaties, the treaty with the United States
did not only cover citizens in the two treaty states but
all persons who met the requirements for being liable to
pay taxes in the two states. Another new creation, from
the Danish perspective, was the treaty’s relief provision,
which prescribed that the relief provided in the domicile
state should be based on the ordinary credit method, while
the previous Danish treaties hitherto had been based on
the exemption method (usually with progression). This in-
volved that the domicile state could impose tax on the en-
tire income of the tax payer but should allow a deduction
from the tax of an amount equal to the tax paid in the
source state (maximized to the part of the tax, computed
before the deduction was given, which was attributable,

land was based on the more modern assumption that double taxation
was a situation where the taxpayer was being liable to tax on the same
income in both countries, for example, as the taxpayer was fully liable
to tax in one country, and liable to limited taxation in the other coun-
try. The abovementioned fundamentals were, nevertheless, not used
unaltered, and the importance of these differences became most clear
when people moved between the contracting states. For more details
on this issue, see Thielsen (1959) and Blume (1960).

22 For more details, see Mgller (1963b).

23 About Denmark’s first tax treaty with Norway, see Rgrdam (1959).
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as the case may be, to the income which could be taxed
in the source state). Moreover, the treaty with the United
States contained a more detailed description of permanent
establishments; a provision concerning the regulation of
the income base; specific provisions on the allocation of
taxing rights concerning dividends, interest, and royalties;
provisions about income from government services and in-
come from employment including pensions; and special
rules for students and professors. Moreover, the treaty in-
cluded provisions concerning non-discrimination, assis-
tance with respect to tax collection, and exchange of in-
formation.?

In general, the contemporary opinion seemed to be
that the treaty with the United States was complicated, and
especially the use of the credit relief method was criticized
for being too difficult (Glistrup 1957, p. 23; Rerdam 1957;
Blume 1960).% Nevertheless, the treaty with the United
States was used as a foundation for the subsequent treaty
with the United Kingdom in 1950. However, there were also
differences between the two treaties, as the US treaty, for
example, used the principle of force of attraction for the al-
location of income to a permanent establishment. Further-
more, the treaty with the United Kingdom included a rule
of interpretation, which later became common practice,
entailing that any term not defined in the treaty should be
ascribed the meaning which the expression had in domes-
tic law, unless the context otherwise required.

The US treaty, alongside the adjustments which fol-
lowed the treaty with the United Kingdom, appears, to
some extent, to have created the foundation for many
of Denmark’s new or renegotiated treaties in the subse-
quent years, including the treaty with Canada from 1955.
However, there was also room for further development.
Among other things, the treaties with the United States
and the United Kingdom did not contain a genuine double-
domicile clause which the subsequent treaties from that
era did with the exception of the treaties with India, Japan,
and Pakistan (Nielsen 1972, p. 542). As an example, the
new treaties with Norway and Sweden from 1957 and 1958,
respectively, included a genuine, quite modern double-
domicile clause for individuals.?® The clause initially es-
tablished that an individual should be considered resident
in one of the states if he or she had a permanent home and

24 Formore details on the tax treaty with the United States from 1946,
see Rgrdam (1957).

25 Blume, however, added that credit relief should be considered the
most reasonable method.

26 A new agreement was also entered into with Sweden in 1953, but
this was almost similar to the first treaty entered into in 1932.
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domicilein that state, a habitual abode in that state, or oth-
erwise was treated for tax purposes in a manner similar to
a person resident there. If that entailed that the taxpayer
would be considered resident in both contracting states,
the taxpayer should—when applying the treaty—be con-
sidered resident in the state where he or she had the clos-
est personal and economic relations (centre of vital inter-
ests). Could the question not be answered on this ground,
the individual should be considered resident in the state
in which he or she was a citizen. If the individual was not
a citizen in either state, the competent authorities should
settle the question by mutual agreement.

Besides the previously mentioned tax treaties, Den-
mark entered into or renegotiated tax treaties with the fol-
lowing countries in the period up until and including 1962:
France (1957), the Netherlands (1957), Switzerland (1957),
Japan (1959), India (1959), Pakistan (1961), Austria (1961),
and Germany (1962). Hence, Denmark had—by the end of
1962—concluded 16 tax treaties and had, in addition, en-
tered into a number of more specific agreements on recip-
rocal exemption from income originating from shipping
and air transportation, on avoidance of double taxation of
inheritance, as well as on administrative assistance in tax
matters.” In general, the period from the end of the Sec-
ond World War and up to 1962 was thus characterized by a
quite large expansion of Denmark’s treaty network. More-
over, the content of the treaties had in many ways been ex-
panded and the treaties had become more detailed.?® This
desire to conclude additional treaties may, among other
things, have been driven by the vast increase in the size
of the taxes during this period as well as the by the wish
for stronger international relationships (Foighel 1964).

4.3 The years after the creation of the OECD
Model Tax Convention (1963-1976)

As previously mentioned, a final draft version of the
OECD Model Tax Convention was published in 1963. Even
though Denmark’s negotiation of tax treaties has since
been based on the OECD Model Tax Convention (Loft 2000,
Hansen and Bjgrnholm 2002, p. 30-31), the release of the
model did not fundamentally change Denmark’s negotia-

27 For an overview, see Mgller (1963b, 1966). Moreover, it should be
mentioned that the geographical scope of the treaties (especially with
the United Kingdom and the Netherlands) were expanded multiple
times over the years in order to also include the colonies of these
countries.

28 For more details on Denmark’s tax treaties from this period, see
Rasmussen (1958); Serensen (1960), and also Mgller (1963a).
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tion practice with respect to concluding tax treaties (Weiz-
man 1994a, p. 58). This was primarily due to the fact that
the OECD Model Tax Convention was based on the London
Model Tax Convention from 1946 and a series of reports
that had been published continuously in the time up un-
til 1962. Hence, these already had an effect on Denmark’s
newly concluded treaties. Moreover, the OECD Model Tax
Convention was, to some extent, built upon the experi-
ences that the Member States had already made through
the negotiations of their bilateral treaties.

In contrast to some other OECD countries, Denmark
had not made any reservations to the OECD Model Tax
Convention of 1962. This was indirectly, although firmly,
criticized by Professor Th@ger Nielsen in connection with a
discussion of the Model’s preference for domicile state tax-
ation, as a contrast to source state taxation (Nielsen 1972,
p. 483):

“A small country like Denmark, which to a large extent would be
interested in an increased access to tax income that flows out of
the country, appears to follow the OECD proposal without any ob-
jections. Thus, Denmark only seems to conclude treaties benefit-
ting the source state, when this is favored by the foreign treaty
partner. In international relations, Denmark lacks both the inven-
tiveness and the political strength needed to take an independent
stance.”[The author’s own translation].

The tax treaty of 1966 with Italy was the first treaty Den-
mark concluded with another OECD member state after the
OECD Model Tax Convention of 1962 had been published.
The treaty with Italy did also, to some extent, follow the
Model, even though it also had deviations that reflected
Denmark’s particular preferences in relation to the treat-
ment of pensions, hydrocarbon business, and the state-
owned airline company, SAS.?

Altogether, Denmark entered into and renegotiated an
essential amount of treaties in the period between 1963
and 1976, and as a result, Denmark had—by the end of the
period—entered into more than 30 tax treaties. Some were
concluded with developing countries and often contained
an expanded right to tax for the source state as well as a re-
lief provision based on the matching credit method, for ex-
ample, the tax treaty concluded with Israel in 1965 (at the
time, Israel was considered a developing country). More-
over, by the end of the period, Denmark entered into tax
treaties with countries from the Eastern bloc, for example,
the treaties with Poland and Romania from 1976.

29 As stated in Section 4.5, this is also one of the areas where Den-
mark has made reservations to the OECD Model Tax Convention.
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Even though the period—from a Danish perspective—
appeared to be driven by a great desire to enter into new
tax treaties, Denmark was, by the end of the period, slowly
becoming aware of some of the problems that the tax
treaties could also result in, especially the problem of
abuse of tax treaties. Hence, in 1973, a particular anti-
avoidance rule was implemented in the Inventory Valua-
tion Act.>° The aim of the rule was to hinder abuse of tax
treaties based on the exploitation of the exemption relief
method. In brief, the abuse was carried out by creating a
situation in which the income of a foreign permanent es-
tablishment or a foreign real estate fluctuated from year
to year, for example, through the use of the domestic pro-
visions concerning re- and devaluation of inventory. Con-
sequently, in years during which the foreign activities re-
sulted in a loss, the tax losses incurred abroad could be
set off against other taxable income in Denmark, while
Denmark, in the years with profit abroad, was unable to
impose tax on the foreign income, because relief had to
be offered based on the exemption method.>! This domes-
tic anti-avoidance rule was later accompanied by a series
of additional rules that should mitigate the possibility of
abusing the Danish tax treaties.?

The increasing attention regarding the abuse of tax
treaties also influenced the Danish negotiation policy.
Hitherto, the choice between the use of the exemption
method and the credit method had largely depended on
the wishes of the other contracting party, and the majority
of Denmark’s tax treaties at the time actually prescribed
the use of the exemption method.>® However, now, this has
been changed dramatically, as Denmark has insisted on
using the credit method both when negotiating and rene-
gotiating tax treaties (Loft 2000; Winther-Sgrensen 2003).

4.4 The years following the first update of
the OECD Model Tax Convention
(1977-1991)

In 1977, the OECD published an updated version of the
Model Tax Convention with commentaries. Compared
against the version from 1963, the alterations were rela-
tively insignificant and primarily concerned the commen-

30 Cf. Varelagerloven [Inventory Valuation Act] sec. 5a (Den.), Law
no. 200 of June 3, 1967, as amended by Law no. 202 of April 12, 1973.
31 For more details, see Winther-Sgrensen (2003).

32 See Section 4.4. For an overview, see also Wittendorff (2015).

33 For an overview of the relief methods used in Denmark’s treaties
at the time, see Nielsen (1972, p. 581-582).
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taries that were elaborated. The amount of reservations
made by the Member States had increased, while some
countries had also made observations in the commen-
taries (Vogel 1986). However, Denmark had neither in-
cluded reservations nor inserted observations. Thus, over-
all, the 1977 model did not cause any notable changes to
the Danish negotiation policy (Weizman 1994a, p. 62-63).

The Danish treaty network continued to grow exten-
sively in the period, and by the end of the period, Denmark
had entered into around 50 tax treaties. In this connection,
it must be taken into account that Denmark’s bilateral tax
treaties with Sweden, Norway, Iceland, and Finland had
been replaced by one multilateral Nordic tax treaty in 1983.
A preliminary attempt at a multilateral Nordic treaty was
already made in 1964, where the Nordic Council recom-
mended that the Member States should investigate the pre-
supposed conditions for a shared, common Nordic multi-
lateral treaty. At first, it was decided to await the works
that were in progress between the EFTA Member States,
where the purpose was likewise to establish a multilateral
treaty. As the efforts of EFTA fell to the ground, the Nordic
countries continued their work on constructing a multilat-
eral treaty. The negotiations hereof finished in 1980, and
in 1983, the representatives from the five Nordic countries
signed the Nordic multilateral treaty, which then became
the first of its kind (Andersson et al. 1986).

The hope was that a multilateral treaty, as a contrast
to a bilateral treaty, would make it easier to solve dou-
ble taxation situations that involved more than two states
and would be more effective with respect to stopping treaty
shopping. However, a multilateral treaty presupposes that
the involved countries’ rules on tax liability and their ne-
gotiation preferences are not too dissimilar. This seemed
to be the case of the Nordic countries, which meant that
the multilateral treaty could be a reality. The treaty was
not only mainly built on the OECD Model Tax Convention
but did also contain a number of deviations. Some devia-
tions were a result of the countries’ particular preferences,
for example, Denmark’s desire to make the source state
eligible to impose taxes on pensions, while other devia-
tions were caused by the fact that a multilateral treaty re-
quires a series of additions that could regulate situations
where more than two countries were involved. The Nordic
tax treaty was subject to an update in 1989, where the Faroe
Island also became included as a contracting party (Ras-
mussen 1990).

Although Denmark still seemed keen to continuously
enlarge its treaty network, the 1980s illustrated an increas-
ing attention to the problems of abuse of the tax treaties.
In 1983, the Danish Government appointed a committee
with the purpose of trying to investigate the problems of
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the so-called exodus of taxpayers from Denmark (Skat-
teflugtsudvalget). The committee’s report was published
in 1985 and stated—about the tax treaties—that it was
still the treaties based on the exemption method which
presented the greatest problems (despite the abovemen-
tioned amendment to the Valuation of Inventory Act). In
this connection, the committee recommended that Den-
mark should continue its processes of demanding the use
of the credit method when negotiating and renegotiating
the tax treaties. The committee rightly anticipated that a
considerable amount of time would pass by before all the
exemption treaties could be changed and thus suggested
that internal Danish anti-avoidance rules should be imple-
mented, in order to hinder abuse of the treaties based on
the exemption method.>*

The committee also concluded that some problems of
abuse were caused by the lack of Danish source taxation
and the use of Denmark as the so-called stepping stone ju-
risdiction. Hence, the committee suggested that the scope
of the rules concerning limited tax liability to Denmark
should be extended to also cover royalties and possibly
interest. Moreover, it was also suggested by the commit-
tee that Denmark should introduce domestic rules mit-
igating the possibility of obtaining a double deduction,
Denmark should introduce anti-avoidance provisions and
provisions on subsidiary taxing rights in Denmark’s tax
treaties, and, finally, Denmark should alter some of its tax
treaties concluded with low-tax jurisdictions. The commit-
tee was attentive to the fact that some of the initiatives
would primarily protect other countries from losing tax
revenue and also stated that Denmark ought to be “putting
its own house in order”, as Denmark demanded the sup-
port of other countries in the fight against international tax
avoidance and evasion.*

As will be apparent later on, some of these initiatives
were subsequently introduced in domestic legislation and
in Denmark’s tax treaties.>® This happened for example,
in connection with the passing of the so-called taxpayer
exodus package (skatteflugtspakken) which also included
rules on exit-taxation of, for example, capital gains on
shares and larger pension contributions.?” Moreover, from

34 Cf. Beteenkning [Government Recommendation] (Den.) no. 1060,
1985, p. 124-127.

35 Cf. Beteenkning [Government Recommendation] (Den.) no. 1060,
1985, p. 127-135.

36 For details on the development of the domestic provisions con-
cerning companies’ limited tax liability to Denmark, see Ferniss
(2010).

37 For more details on the proposed legislative package, see Bjerre-
Nielsen (1987).
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1985 and onwards, Denmark began to terminate a number
of treaties primarily concluded with countries overseas,
which had previously been belonging to the United King-
dom or the Netherlands as colonies. In connection with the
great decolonization, many of the former colonies had suc-
ceeded in the treaties with the United Kingdom and the
Netherlands. As some of the jurisdictions had developed
into genuine low-tax countries, Denmark chose to termi-
nate these treaties (Grav 1986, Weizman 1994a, p. 77).

In relation to the committee’s suggestions concern-
ing the introduction of general anti-avoidance provisions
and of treaty provisions entitling Denmark to subsidiary
taxing rights, the results appear more meager. Thus, no
tradition for introducing general anti-avoidance clauses
in the Danish tax treaties arose. Moreover, it did not be-
come common to include provisions in the Danish tax
treaties, which would explicitly establish that the states
could apply domestic anti-avoidance rules (Bundgaard
and Schmidt 2010). However, provisions providing sub-
sidiary taxing rights began to appear in a number of the
Danish treaties (Wittendorff 2015).

4.5 The years after the second update of the
OECD Model Tax Convention
(1992-2002)

In 1992, another new and revised version of the OECD
Model Tax Convention with commentaries was published.
The changes were, to some extent, based on the initiatives
that a series of OECD reports had brought into play in the
years before the publishing of the 1992 model. Only few of
the alterations concerned the model convention itself. In
return, multiple important alterations and additions were
made in the commentaries. A couple of the alterations
concerned the increasing problems with international tax
avoidance and abuse of tax treaties. Additionally, the alter-
ations also concerned, for example, permanent establish-
ment, payments for computer software, leasing payments,
employee contributions to foreign pension schemes, non-
discrimination, as well as situations on triangular taxa-
tion. Moreover, it was an innovative feature that the model
with commentaries was published in a loose leaf format
in order to enable continuous updating (Wittendorff 1992;
Rasmussen 1992).

In connection with the update of the OECD Model
Tax Convention with commentaries in 1992, Denmark had
taken the opportunity to make a number of reservations
to particular articles of the convention, where a deviation
would have significant interest for Denmark. To a great ex-
tent, these reservations reflected how the Danish negotia-
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tion policy already was.?® In the 1992 model, Denmark in-
serted a reservation to article 5, concerning permanent es-
tablishment, and article 13 concerning capital gains with
respect to hydrocarbon businesses. More precisely, the two
reservations entailed that Denmark reserved the right to
insert specific provisions which prescribed that an enter-
prise using an installation, a drilling rig, or a ship for in-
vestigation of natural resources on another country’s ter-
ritory would constitute a permanent establishment.>®

With respect to the government-owned airline com-
pany, SAS, Denmark—as well as Sweden and Norway—had
made reservations in relation to article 8 on international
traffic, article 13 on capital gains, article 15 on income from
employment, and article 22 on taxation of capital gains.
The reservations concerning articles 8, 13, and 15 should
indicate that Denmark desired only to make the tax treaties
cover the Danish share of an international consortium that
ran the international shipping or airline businesses. The
reservation for article 15 indicated that in instances where
a person was resident in Denmark and would receive re-
muneration for work conducted on an airline run by SAS
in international traffic, the remuneration should be taxed
only in Denmark.

Moreover, Denmark had also—in connection with ar-
ticles 10 and 13—inserted a reservation in regard to the re-
purchase of shares by an issuing company, as Denmark
desired to treat the transfer sum as dividends rather than
a capital gain. Finally, and probably most essential, Den-
mark had inserted a reservation concerning article 18 on
pensions, as Denmark desired to allocate the right to tax to
the source state. The reason was (and continuously is) that
Danish taxpayers’ pension payments were deductible pur-
suant to domestic Danish rules. From a Danish perspec-
tive, it was, therefore, important that Denmark as source
country could continue to tax the subsequent pension re-
munerations, as Denmark had suffered the cost of provid-
ing the deductions. Also, with respect to social pensions,
Denmark desired to maintain the right to tax as source
state. Here, the background was that the Danish social
pensions were set at a quite high level, in order to take into
account that such remunerations are taxable. Accordingly,
if these social pension remunerations were only taxed in
the domicile state, and the domicile state applied a low tax

38 For more details on Denmark’s negotiation policy before the 1992
model, see Sneum (1990).

39 For more details on the Danish deviations to the model conven-
tion, see Ulstrup (2001). The author also describes how previous Dan-
ish treaties have often contained a comprehensive provision about hy-
drocarbon activities.
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rate, or did not impose tax on the given type of income, it
would result in a net amount of social pension remunera-
tions which would be above the intended (Ulstrup 2001).4°

Despite the fact that Denmark, in this period, contin-
uously extended its treaty network, Denmark also focused
on renegotiating numerous tax treaties in order to hin-
der different kinds of tax avoidance. An example hereof
was the tax treaty with Ireland, where the parties—after a
number of years—reached agreement about a new treaty
in 1993. The Danish desire for a new treaty was caused
by the fact that Ireland, according to the Danish author-
ities’ treaty interpretation, had the right to tax dividends
distributed from companies domiciled in Ireland to share-
holders resident in Denmark. As the relief provision in the
treaty was based on the exemption method with progres-
sion, the result was that dividends from Irish companies
were not subject to taxation at all for shareholders resi-
dent in Denmark. Combined with the fact that Ireland only
imposed a tax of 10% on some financial companies, the
overall amount of taxes levied on the Danish sharehold-
ers’ investments in such companies were thus considered
improperly low (Michelsen 1994).

Although the negotiations with Ireland were not at
all simple, the relationship between Denmark and Portu-
gal developed even more drastically, as Denmark chose to
terminate the tax treaty with Portugal in 1995. The back-
ground was a tax planning model that utilized the fact
that Denmark had to provide relief after the exemption
method with respect to dividend distributions from Por-
tuguese companies and that Portugal had implemented a
very generous tax regime on the island of Madeira (Hansen
1994). Accordingly, if a Danish company took a large loan,
and on-lent the amount to a subsidiary on Madeira, a situ-
ation could arise where the Danish parent company would
get a deduction of the interest expenses, the company on
Madeira would not be subject to taxation of its income, and
the Danish parent company (according to the treaty) could
bring home the income of the subsidiary as tax-exempt
dividends. The termination could obviously have created
some significant fiscal consequences for individuals and
companies with cross-border activities between the two

40 With the exception of the reservation to article 18 concerning pen-
sions, all of the Danish reservations are still in place, cf. the OECD
Model Tax Conventions with commentaries (2014). Denmark’s reser-
vation to article 18 was probably terminated as a consequence of the
alterations of the commentaries in 2005 that contained a number of
alternatives providing more room for taxation at source. It is thus still
Denmark’s strict negotiation policy to attempt to ensure that Den-
mark, as source state, is able to impose taxes on pension remuner-
ations. For more details, see Wiberg (2012).
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countries, but a solution was not found until 2000, where
the countries agreed on a new treaty that, to a great extent,
was equivalent to the OECD Model Tax Convention.

However, it was not only through the amendment of
tax treaties that Denmark in the period made efforts to pre-
vent abuse. Hence, the period also saw the introduction
of new anti-avoidance rules in domestic law, which was
added to the legislation that had already been put in place
earlier, including the previously mentioned alteration of
the Inventory Valuation Act of 1973 and the taxpayer exo-
dus package of 1987. Among other things, in the beginning
of the 1990s and onwards, additional anti-avoidance pro-
visions were introduced in order to limit the deductibility
on losses of foreign shares in certain situations, secure the
recapture of previously deducted foreign tax losses, ensure
that only expenses incurred in relation to income taxable
in Denmark could be deducted, ensure that income eligi-
ble for relief was determined pursuant to a net principle,*
hinder the exploitation of treaties based on the exemption
method in connection to debt financed acquisitions of debt
claims and shares, ensure exit-taxation in case of change
of domicile, and prevent the depreciation rules from be-
ing used to regulate income in foreign permanent estab-
lishments and jointly taxed subsidiaries (Michelsen 1999;
Wittendorff 2015).

These anti-avoidance rules all had a close connection
to the Danish efforts of hindering the abuse of tax treaties.
However, in the meantime, Denmark also introduced nu-
merous anti-avoidance rules that did not directly concern
abuse of tax treaties but that still had a definite interna-
tional scope. Prominent examples hereof were the rules on
thin capitalization and CFC taxation that were introduced
in 1995 and 1998, respectively.*?

Despite the fact that there are no examples in Dan-
ish tax law of the legislator consciously passing a law
that entails taxation contrary to Denmark’s obligations fol-
lowing from international law, the literature began to dis-
cuss whether some of the abovementioned anti-avoidance
rules could potentially be contrary to Denmark’s obliga-
tions following from the tax treaties. In particular, the dis-
cussion concerned whether or not the Danish rules on exit-
taxation of capital gains on shares were in line with Den-
mark’s obligations. The opinions expressed in the litera-
ture were opposing, and the uncertainty caused Denmark
to include a provision in a number Danish tax treaties that

41 For more information with respect to the net principle, see
Bundgaard et al. (2014).

42 For more information about the origin of these rules, see Tell
(2012) and Schmidt (2013).
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explicitly declared that Denmark was entitled to levy exit-
taxation.”> Moreover, the discussions primarily concerned
whether the CFC rules, and later on, the rules about hiring-
out of labor, were contrary to Denmark’s tax treaties.**

Even though the Danish legislator’s efforts in the pe-
riod, to a great extent, concerned the combating of tax
avoidance and abuse, it is worth noting the alteration of
the rules on companies’ limited tax liability on dividends,
which was passed in 1998.%° The amendment entailed that
dividends distributed to foreign parent companies were
not subject to limited Danish tax liability, regardless of
where the parent company was resident. The amendment
was partly caused by administrative difficulties with han-
dling the rules valid at the time and partly caused by a de-
sire to become a more attractive country for foreign invest-
ment. The latter actually seemed to become true, as for-
eign groups and investors began to establish Danish hold-
ing companies with the purpose of avoiding other coun-
tries’ dividend taxation. As a consequence, Denmark re-
ceived criticism internationally, and in a report from the
so-called Primarolo-group, the Danish rules on taxation
of outbound dividends were listed as contrary to the code
of conduct for business taxation (Council of the European
Union 1998). As a reaction to the criticism, the rules were
tightened again in 2001.%°

With the tightening of the rules in 2001, Denmark
was back on its previous track, and at the end of the pe-
riod in 2002, Danish tax legislation contained a signifi-
cant amount of anti-avoidance rules. However, Denmark’s
treaty network had again been growing again, and by the
end of the period, around 60 genuine tax treaties had
been concluded with other countries. Moreover, several
tax treaties had been renegotiated in the period.* This in-
cluded a new treaty concluded with the United States in
1999, which replaced the oldest treaty in force at the time
(as it went all the way back to 1948), and, for the first time,
introduced a limitation of benefits clause in a Danish tax
treaty (Rasmussen and Bernhardt 2000).

43 About this discussion at the time of the events, see Michelsen
(1996, p. 283-285).

44 About the discussion on CFC taxation, see Schmidt (2013). For an
overview of the latest discussions concerning hiring-out of labor, see
Wittendorff (2015).

45 Cf. SEL2(1)(c) (Den.), as amended by the adoption of Law no. 1026
of December 23, 1998.

46 Cf.SEL 2(1)(c) (Den.), as amended by Law no. 282 of April 25, 2001.
For more details on the tightening of the rules and the background for
this, see Fogh and Vinther (2001) as well as Bjgrnholm (2000).

47 For more details on the new and renegotiated treaties in the period
between 1994 and 2002, see Rasmussen (2001).
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4.6 The period up until today (2003-2017)

Following 1992, the OECD had—as previously mentioned—
gone over to more continuous updates of the Model Tax
Convention with commentaries. The individual updates
will not be discussed here, even though it is worth not-
ing that the OECD, in the 2003 update, took a tougher
stand against tax avoidance (Hilling 2016, p. 88-102). As
an example, it became explicitly mentioned in the com-
mentaries that tax treaties should also contribute to the
prevention of tax avoidance and evasion.*® Moreover, the
commentaries were now more accommodating toward the
states’ use of domestic anti-avoidance rules. This develop-
ment was consistent with how Denmark’s tax legislation
had evolved in the previous years, where a series of do-
mestic anti-avoidance rules had been added to the legisla-
tion.*

Up until today, Denmark continuously appears to be
interested in renewing and expanding its treaty network,
and at the time of writing of this article, Denmark has en-
tered into genuine tax treaties with around 70 countries.
In addition, Denmark has entered into numerous special
agreements concerning the shipping industry and the air
transportation industry, as well as an increasing amount
of agreements on exchange of information.”®

Although the tendency still pointed in the direction
of a stronger and more comprehensive Danish treaty net-
work, a few obstacles appeared on the way. As an example,
Denmark chose to terminate its tax treaties with France
and Spain as of 2009.”! This was a consequence of lengthy
negotiations, where the primary disagreement concerned
Denmark’s demand for access (as source state) to impose
taxes on remuneration of private and social pensions. As
mentioned above, in general, this issue had been of signif-
icant interest to Denmark for many years. However, France
and Spain were not prepared to meet the Danish demands,
as the pensioners with Danish background was presumed
to participate in the social life of the community in the two
countries, and in that connection use the infrastructure
and public community services and so on. Thus, the result
hereof became a termination of the two treaties, and de-
spite criticism in the literature and from the business com-

48 Cf. the introduction to the OECD Model Tax Convention (2003),
para. 7.

49 For more details on the historical development of the commen-
taries to the OECD Model Tax Convention, in regard to the use of do-
mestic anti-avoidance rules, see Wittendorff (2015).

50 For arecent overview, see Askholt (2017). On agreements concern-
ing exchange of information, see Christensen and Buchholtz (2013).
51 Cf. law no. 85 of February 20, 2008.
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munity, today, Denmark has still not entered into new tax
treaties with France and Spain (Hansen 2007; Bundgaard
and Dyppel 2009).

Finally, it must be mentioned that, in 2013, the OECD
launched a project aiming at countering base erosion and
profit shifting (the BEPS project). This project will influence
Danish tax law, including Denmark’s tax treaties (OECD
2013, 2014). In connection with this project, the multilat-
eral instrument, which Denmark signed on June 7, 2017,
is of particular relevance (OECD 2015). The purpose of the
multilateral instrument is to enable flexible alterations in
the participating countries’ tax treaties in order to avoid
having to renegotiate and alter a large number of separate
bilateral tax treaties. The alterations, which are covered
by the instrument, will primarily address different types
of abuse of the tax treaties. More precisely, the instrument
consists of a number of alterations that the countries have
to ratify if they want to take part (the minimum standard),
alterations that the countries can make reservations to,
as well as alterations that the countries can opt for. Den-
mark has—to a great extent—made use of the opportunity
to make reservations, and thus, the Danish treaties will, at
least as a starting point, only be affected by the minimum
standard.>

5 Summary and conclusions

When the Danish Government in 1922 was given the right
to conclude tax treaties with other states, the purpose was
to protect taxpayers from unreasonable double taxation as
well as relieving the burden of taxation for Danish busi-
nesses operating abroad. Thus, to a great extent, the un-
derlying motives for Denmark’s tax treaties appear to cor-
respond to the motives that had previously encouraged a
series of Central European states to enter into the first in-
ternational tax treaties.

With respect to the content of Denmark’s first genuine
tax treaty, which was concluded with Sweden in 1932, the
two Scandinavian countries seem to have gathered inspi-
ration from the Central European tax treaties. The treaty
with Sweden somewhat became the inspiration for the
subsequent treaties that Denmark concluded with other
neighboring countries in the following years, and it is in-
teresting to see how these early tax treaties contain several

52 Cf. Status of List of reservations and Notifications at the Time of
Signature, The Kingdom of Denmark. June 7, 2017, OECD.
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principles that, to a greater or lesser degree, are still valid
and present in Denmark’s current treaties.

The treaty concluded with the United States in 1948
seems to constitute another milestone in relation to the de-
velopment of Denmark’s tax treaty network, among other
things, because the treaty contained a relief provision
based on the ordinary credit method. In general, the con-
temporary opinion seemed to be that the treaty with the
United States was complicated, but the US treaty anyway
served as foundation when Denmark entered into a treaty
with the United Kingdom in 1950. The US treaty, with a few
additions from the treaty with the United Kingdom, there-
fore, seemed to become the basis for Denmark’s new, or
renegotiated, treaties in the following years.

Even though the finalization of the draft OECD Model
Tax Convention in 1962 did not immediately alter the way
Denmark concluded tax treaties, it ended up having a sig-
nificant role, as Denmark has since used the OECD Model
Tax Convention as a point of departure for treaty negoti-
ations. Moreover, the period following the creation of the
Model Convention was characterized by a considerable ex-
pansion of Denmark’s treaty network. However, Denmark
became increasingly aware of the fact that the treaties
could also provide basis for abuse. The introduction of the
anti-avoidance rule in the Inventory Valuation Act thus ap-
pear to mark the beginning of a new era, where the aim
of countering tax avoidance and abuse of tax treaties be-
came of increasing interest. This increasing interest also
influenced the Danish negotiation policy, as Denmark has
since then—consistently—insisted on including relief pro-
visions based on the credit method.

Altogether, the issue surrounding avoidance and
abuse have since attracted great attention, with the tax-
payer exodus package as one of the more decisive events.
Nevertheless, it was not just in domestic law that the prob-
lems concerning tax avoidance and abuse were addressed,
and Denmark has repeatedly demonstrated a will to pro-
tect its tax base, for example, by terminating tax treaties
with a number of states overseas in the 1980s and, later,
the treaty with Portugal in 1995.%>

Despite the fact that the problems concerning the
abuse of tax treaties has become more in focus since the
1970s, and still is in focus today with the OECD BEPS
project, it does not change the general tendency to contin-
uously expand the Danish treaty network. And although
Denmark, to some extent, has simply followed in the foot-

53 The more recent termination of the treaties with France and Spain
was not a result of avoidance considerations but was caused by dis-
agreement on the right to tax pensions at source.
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steps of others, Denmark has still left some footprints on
its own on the international stage, for example, in terms of
active participation in the works of the OECD and—not the
least—the participation in the World’s first multilateral tax
treaty, which were concluded with the other Nordic coun-
tries.
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