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1 Introduction: Why is the
Corporate Tax Robust?

A large puzzle underlies the recent G20 and OECD Base

Erosion and Profit Shifting (BEPS) project. If the scope of

BEPS is as broad as the reports suggest, why are corporate

tax revenues in the OECD so robust?

The final OECD report on BEPS action 11 suggest that

BEPS activities result in between $100 and $240 billion in

annual lost revenue fromcorporate income taxes (CIT) ona

global basis. The wide spread between these two numbers

indicates the significantuncertainty involved. But even the

higher number represents a relatively small portion of to-

tal global CIT revenues, since it is only about half of the an-

nual CIT revenue of the US alone. Moreover, overall OECD

revenue data do not indicate that BEPS has had a signifi-

cant impact on CIT revenue, since those have held steady

at 8-10% of total revenue since the 1980s (i.e., before BEPS
became a significant issue).¹

These data are surprising in light of what we know

about the extent of tax avoidance by U.S. multination-

als. Currently, U.S.-based multinationals have accumu-

latedover $2.5 trillion in low tax jurisdictions offshore, and

the U.S. tax on that income (most of which has been ac-

cumulated since 2005, when a one year amnesty allowed

previous profits to be repatriated) is about $800 billion,

which is also the ten year estimate of the cost of deferral to

theU.S. Treasury.² These data suggest that if theOECD esti-
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1 https://data.oecd.org/tax/tax-on-corporate-profits.htm#

indicator-chart.

2 https://www.treasury.gov/resource-center/tax-policy/Documents/

Tax-Expenditures-FY2016.pdf.

mate is right, a very high percentage of total BEPS activity

is due to U.S. multinationals.

This estimate suggests that US tax policy is impor-

tant to the rest of the world, including Europe and the

Nordic region. The US is the largest economy in the world.

If theUSwere to tax itsmultinationalsmore effectively, this

wouldmake itmuch easier for smaller economies to do the

same without worrying about competition from low-taxed

US multinationals.

How do other countries avoid large scale BEPS activi-

ties by their own multinationals? One explanation is that

most of them have more robust CFC rules than the U.S.

Since the enactment of check the box (1997) and the CFC

to CFC payments rule (2006), the U.S. CFC rules (Subpart

F) have essentially become toothless, except in preventing

repatriations.³Other OECD countries tend to havemore ro-

bust CFC rules which explicitly impose taxes on income

accumulated in low tax jurisdictions and having no real

connection to that jurisdiction. If the U.S. had CFC rules

like Germany, France or Japan, the extent of low taxed in-

come of U.S. multinationals would have been significantly

reduced. ⁴

Another explanation for the relative robustness of the

CITbase toBEPS is the gradual downward ratchetingof the

permanent establishment (PE) threshold. The PE thresh-

old is entrenched in all the tax treaties andprevents source

jurisdictions from taxing business profits of non-resident

enterprises unless they have a PE in the source jurisdic-

tion, which in turn requires some kind of physical pres-

ence directly or through an agent. This rule is clearly ob-

solete in the 21

st

century, but it is hard to change given its

3 Avi-Yonah and Sartori, International Taxation and Competitive-

ness: Foreword, 65 Tax L Rev 313 (2012).

4 See Peter Koerver Schmidt, Taxation of Controlled Foreign Compa-

nies in Context of the OECD/G20 Project on Base Erosion and Profit

Shifting as well as the EU Proposal for the Anti-Tax Avoidance Direc-

tive – An Interim Nordic Assessment, Nordic Tax J. (2016); for an em-

pirical assessment of the effect of CFC rules see Avi-Yonah and Lahav,

The Effective Tax Rates of the Largest US and EU Multinationals, 65

Tax L Rev 375 (2012).

https://data.oecd.org/tax/tax-on-corporate-profits.htm#indicator-chart
https://data.oecd.org/tax/tax-on-corporate-profits.htm#indicator-chart
https://www.treasury.gov/resource-center/tax-policy/Documents/Tax-Expenditures-FY2016.pdf
https://www.treasury.gov/resource-center/tax-policy/Documents/Tax-Expenditures-FY2016.pdf
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importance in the treaties. But over the past decade there

has been a trend to gradually reduce the threshold, for ex-

ample, by treating subsidiaries as the agents of their par-

ent corporations and thus treating the parent as having a

PE through its subsidiary. In addition, the invention of the

“service PE” makes it easier to subject service providers to

tax without much physical presence.⁵ A 2012 decision by

the Spanish EconomicAdministrative Courtwent even fur-

ther and held that an Irish companymaking sales through

a web site that was hosted outside Spain, but that focused

on the Spanish market, had a “virtual PE” in Spain.⁶

Since the market is less subject to tax competition

pressures than the location of headquarters or production

facilities, reducing the PE threshold makes it easier to pre-

vent BEPS. This has recently led some jurisdictions to en-

act new taxes aimed specifically at structures that seek

to exploit the domestic market while avoiding a PE. This

article will discuss these taxes in the UK, Australia and

India, explore their relationship to the BEPS project, and

then consider whether further steps can be taken toward a

destination-based corporate tax (DBCT) that will be a per-

manent cure for BEPS.

2 The Three “Google Taxes”

2.1 The UK “Diverted Profits Tax”

Even before BEPS was concluded, the UK enacted the “di-

verted profits tax” (DPT) that became effective on April 1,

2015.⁷ The DPT is intended primarily to address structures

like Google’s Double Irish Dutch Sandwich, which is con-

tained in the guidance published by HMRC as Example 3.⁸

Under Example 3, the US parent of a multinational

group (company A) owns a subsidiary incorporated in Ire-

land that is treated under Irish law as resident in a tax

haven (company D) which owns the IP for the rest of the

world. Company D licenses the IP to Company C in the

Netherlands, which in turn licenses it to Company B in Ire-

land. Company B owns Company E which provides sales

and service support in the UK, with all sales contracts be-

ing finalized by Company B in Ireland.

Under this structure, UK tax is only applied to the cost

plus profits of company E, which are minimal. Companies

5 http://kluwertaxblog.com/2015/08/12/un-model-services-

permanent-establishment-what-you-do-not-where-you-do-it/.

6 Ruling of 15 March 2012, RG 2017-07.

7 FA 2015, sections 80, 81, 86.

8 HMRC, Diverted Profits Tax: Interim Guidance (March 2015), 37.

US 

Ireland (Resident 
of Tax Haven) 

A 

D 

“E” provides sales and service 
support to UK customers on behalf 
of “B”; “E” does not conclude sales 
with customers.     

Additional Facts 

• “D” is the IP owner of the Group 

• “D” is incorporated in Ireland. It is, 
however, controlled by managers located 
in a Tax Haven and therefore treated for 
Irish tax purposes as resident of the Tax 
Haven 

• “B” finalizes sales contracts with UK 
customers 

 
 

  
 

“C” licenses 
IP to “B”  

 

Cost plus 
payments 
for services  

“D” licenses 
IP to “C”  

 

Royalty 
payments 
for use of IP 

C 

Netherland 

B 

Ireland 

UK 

E 

Customers  
 

Royalty 
payments 
for use of IP 

B, C andDdo not have a PE in theUK and are not subject to

tax. Company B is taxable in Ireland, butmost of its profits

are payable as a royalty to Company C, which it turn pays

most of its profits to Company D in the tax haven. There is

no withholding tax on the payment from Company B to C

(because of the Ireland-Netherlands tax treaty) or from C

to D (because the Netherlands does not tax outbound roy-

alties). The U.S. CFC rules do not apply because other than

Company D, all the other entities in the group are disre-

garded under check the box, and their activities attributed

to Company D (regarded under the US rules as resident in

Ireland).

The DPT subjects this arrangement to UK tax because

Company B’s affairs are arranged so as to avoid a UK PE.

The section 86 charge will apply where there is a non-UK

resident company (Company B) that is carrying on a trade;

a UK resident (Company E, the “avoided PE” ) that is car-

rying on activities in the UK in connection with the supply

of goods or services by Company B; it is reasonable to as-

sume that the activity of Company E or Company Bwas de-

signed to avoid Company B being subject to UK CIT; there

is a “tax mismatch” in that the tax paid by Company B in

Ireland is less than 80% of the tax avoided by Company

http://kluwertaxblog.com/2015/08/12/un-model-services-permanent-establishment-what-you-do-not-where-you-do-it/
http://kluwertaxblog.com/2015/08/12/un-model-services-permanent-establishment-what-you-do-not-where-you-do-it/
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E; and tax reduction was one of the main purposes of the

arrangement.⁹

If these conditions are satisfied, a 25% DPT applies to

the diverted profits (i.e., the profits that would have been

taxable to CompanyB in theUKhad it had a PE),measured

initially as 30% of the deductions taken by Company B,

with later adjustments (and credits for any foreign tax).

The DPT has been criticized as over-broad and as con-

trary to EU freedom of establishment rules.¹⁰ However,

other writers have defended the DPT’s compatibility with

EU rules, and this issue will presumably be litigated if the

UK remains in the EU.¹¹

The DPT has also been criticized as in substance con-

tradicting the UK tax treaties, which require an actual PE.

HMRC has defended it as a new tax that is not subject to

the treaties, and this issue is unlikely to arise because UK

treaties are not “self executing” and have not been applied

to the DPT by legislation. This means that a UK taxpayer

cannot challenge the DPT as inconsistent with a UK tax

treaty.

2.2 The Australian Anti-Avoidance Tax

In May 2015, the Australian government released the Tax

Integrity Multinational Anti-Tax Avoidance Law (MAAL) ,

which was designed to “prevent foreign corporations from

using complex, contrived and artificial schemes that en-

able them to have substantial sales activities in Australia,

but pay little or no tax anywhere.”¹²Unlike the DPT, this is

not anew tax, but anamendment toAustralia’sGAAR (part

IVAof the IncomeTaxAssessmentAct 1936). TheMAALbe-

came effective on January 1, 2016 for enterprises with an-

nual income over AUD 1 billion.

9 FA 2015 S. 86.

10 Dan Neidle, The Diverted Profits Tax: Flawed by Design? 2015

British Tax Review 147 (2015).; Heather Self, The UK’s New Diverted

Profit Tax: Compliance with EU Law, 43 Intertax 333 (2015); Jonathan

Peacock, U.K.’s Diverted Profits Tax: A Regime Much, Much Broader

Than its True Target? 17 European Tax Service 4 (2015).

11 Sol Picciotto, The U.K.’s Diverted Profits Tax: An Admission of De-

feat or a Pre-Emptive Strike?, Tax Notes International 239 (January

19, 2015); Paul Rutherford, The U.K.’s Google Tax- First Thoughts, 42

Tax Planning International Review 4 (2015); Luca Cerioni, The New

“Google Tax”: The “Beginning of the End” for Tax Residence as a

Connecting Factor for Tax Jurisdiction? European Taxation 185 (May,

2015); Philip Baker, Diverted Profits Tax: A Partial Response, 2015

British Tax Review 167 (2015) (the writer advised HMRC on the com-

patibility of the DPT with EU law and tax treaties).

12 AU, Exposure Draft Explanatory Material, Para. 1.10.

New ITAA Section 177DA applies if a non-resident of

Australia sells good or services to an unrelated Australian

resident, income from such sales is not attributable a a PE,

and activities are undertaken by anAustralian associate of

the provider in connection with the sale. Under these cir-

cumstances, if it is reasonable to conclude that the scheme

is designed to avoid income attributable to a PE and tax re-

duction was a principal purpose, the ATO is free to disre-

gard the arrangement.¹³

This rule was likewise designed to address structures

like the “Double Irish Dutch Sandwich”. The Explanatory

Materials contain an example of B Company that provides

supplies in Australia and owns SubCo in Australia to pro-

vide support, but all contracts are entered into with B Co.

B Co. Pays a large royalty to C Co., located in a non-tax ju-

risdiction, with no withholding tax. Under those circum-

stances, B Co would be treated as having a PE in Australia

and the royalty from B to C Co. Treated as an expense in-

curred by the PE and subject to withholding tax.¹⁴

The MAAL has been defended as consistent with Aus-

tralia’s tax treaties because it is an anti-avoidance rule,

and the PE limit should not apply when the business prof-

its are not taxed by the country of residence. ¹⁵ In addition,

in Australia treaty overrides are possible, so a treaty based

challenge to the MAAL is unlikely.¹⁶

2.3 The Indian Equalization Tax

In February 2016, Indian Finance Minister Shri Arun Jait-

ley proposed as part of Finance Bill 2016 an “equalization

levy” on certain digital transactions into India. This pro-

posal followed a loss by the Indian revenue authorities in

the Right Florists case, where the Income Tax Appellate

Tribunal rules that payments by residents to Google and

Yahoo for advertising services aimed at the Indian market

could not be taxed because they were business profits and

the providers did not have a PE in India.

The Equalization Levy is a 6%withholding tax applied

to thegross considerationpaidby Indian service recipients

engaged in a business to a non-resident that does not have

13 Draft EM, para. 1-40.

14 Draft EM, Examples 1.14, 1.15.

15 Michael Butler And Marianna Danby, Draft Legislation Released

for Anti-Google Tax, Int’l Transfer Pricing Journal 349 (Nov. 2015);

Douglas Fone, 16 Transfer Pricing Int’l J. 24 (2015); David Richard-

son, Corporate Tax Avoidance, the Australia Instituite, Submission 62

(Feb. 2015).

16 https://www.ibfd.org/IBFD-Products/Journal-Articles/Bulletin-

for-International-Taxation/collections/bit/pdf/bifd060504.pdf.

https://www.ibfd.org/IBFD-Products/Journal-Articles/Bulletin-for-International-Taxation/collections/bit/pdf/bifd060504.pdf
https://www.ibfd.org/IBFD-Products/Journal-Articles/Bulletin-for-International-Taxation/collections/bit/pdf/bifd060504.pdf
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aPE in India for online advertisement and related services,

if the total amount exceeds INR 100,000.

The Equalization levy has been criticized as inconsis-

tent with India’s tax treaties.¹⁷ However, since it is a new

tax that is explicitly not imposed on net income, it is hard

to see how the treaties apply.

3 BEPS
The original BEPS action plan explicitly stated that there

would not be a fundamental change to the PE rule.¹⁸While

Action 7 addresses some situations of avoidedPEs, the fun-

damental PE rules including physical presence remain un-

changed.

Action 1 was supposed to address the challenges of

the digital economy and in particular consider revising the

PE concept.¹⁹ However, in the end the Final Report only

mentions three options (a nexus based approach based on

significant economic presence, a withholding tax on dig-

ital transactions, and an equalization levy) without rec-

ommending any. However, the report leaves the door open

to countries that wish to adopt such measures “subject to

their treaty obligations.”

While option 1 (replacing the PE threshold with signif-

icant economic presence) and 2 (a new withholding tax

on sale proceeds in lieu of income tax) seem to require

modifying the treaties, option 3 (equalization tax) does

not seem to require treaty modification since it is a new

tax. This is presumably why India adopted it, while Aus-

tralia chose to adopt a new anti-avoidance regime that is

arguably consistentwith its treaties (under theOECD view,

anti-abusemeasures are generally not seen as inconsistent

with treaties).²⁰ The UK presumably acted before it was

known what the scope of BEPS entails.

Overall, while the failure of BEPS to address the short-

comings of the PE standard can be seen as a step backward

to the 19

th

century (when the concept was invented), there

17 PareshParekhandVishalAgarwal, EqualizationLevy-AGoogly!, 1

Global Taxation 54 (2016);AmarMehta, “ËqualizationLevy”Proposal

in Indian Finance Bill 2016: Is It Legitimate Tax Policy or an Attempt

at Treaty Dodging, 22 Asia-Pacific Tax Bulletin 2 (2016); for a defence

see Report of the Committee on Taxation of E-Commerce, Proposal for

Equalization Levy on Specified Transactions (2016).

18 OECD BEPS Action Plan (2013), 11.

19 The groundwork for addressing the PE was laid in the French

Colin and Collin report in January 2013, http://www.economic.gouv.

fr/rapport-sur-la-fiscalite-du-secteur-numerique.

20 https://www.oecd.org/tax/treaties/treaty-abuse-discussion-

draft-march-2014.pdf.

is enough flexibility for countries to act unilaterally and

still be treaty compliant.²¹

4 Toward Destination-Based
Corporate Tax?

Overall, however, these steps are insufficient to address

the broad scope of the BEPS phenomenon. They point in

the right direction- a corporate tax based on the location of

the customers, who are less mobile than the multination-

als. But they are tied to existing PE standard, since both

the UK and the Australian proposals require a presence in

the country to apply. The equalization tax is not so limited,

but since it is a gross-based tax the rate is quite low.

The alternative, as various scholars have suggested, is

a Destination-Based Corporate Tax (DBCT).²²Under DBCT,

multinational enterprises (MNEs) would be treated as uni-

tary businesses and taxed based on where they sell their

goods or services, i.e., on a destination basis rather than

(as in current corporate taxes) primarily on an origin ba-

sis.²³

In recent years, DBCT has attracted some support by

economists, such as Alan Auerbach andMike Devereux. ²⁴

While the economists tend to advocate a cash flow DBCT,

i.e., a corporate tax that is more consumption than income

based because MNEs will be allowed to expense capital

outlays, both types of taxes apply to corporate rents in

the same way. Moreover, the economists’ proposals raise

similar issues to older DBCT proposals, e.g., in regard to

compatibility with treaties or with WTO rules. One impor-

tant difference between the Auerbach/Devereux proposal

and earlier ones is that under Auerbach/Devereux, the tax

is imposed on the full value of imports, like a VAT, with

no deduction for cost of goods sold. This feature plus ex-

21 See also the Hungarian advertising tax on media providers (2014)

and the Israeli circular on Internet Activities of Foreign Corporations,

22 Int’l Transfer Pricing J. 4 (2015) (foreign corporation selling adver-

tising in Israel may have a PE if the site is aimed at the Israeli market).

22 See Devereux and de la Feria, Designing and Implementing a

Destination-Based Corporate Tax, WP 14/07 (May 2014).

23 Avi-Yonah ,Slicing the Shadow: A Proposal for Updating U.S. In-

ternational Taxation, 56 Tax Notes 1511 (March 15, 1993); Avi-Yonah,

Clausing&Durst, Allocating Business Profits for Tax Purposes: A Pro-

posal to Adopt a Formulary Profit Split, 9 Fla. Tax Rev. 497 (2009).

24 Auerbach, Devereux and Simpson, Taxing Corporate Income,

NBERWorking Paper 14494 (2008); Devereux and de la Feria, Design-

ing and Implementing a Destination-Based Corporate Tax, WP 14/07

(May 2014).

http://www.economic.gouv.fr/rapport-sur-la-fiscalite-du-secteur-numerique
http://www.economic.gouv.fr/rapport-sur-la-fiscalite-du-secteur-numerique
https://www.oecd.org/tax/treaties/treaty-abuse-discussion-draft-march-2014.pdf
https://www.oecd.org/tax/treaties/treaty-abuse-discussion-draft-march-2014.pdf


Three steps forward, one step back? | 73

pensing make the DBCT more a consumption tax than a

destination-based CIT.²⁵

These proposals have attracted significant critiques,

e.g., from Rosanne Altshuler, Harry Grubert and Susan

Morse.²⁶ I would like to use this opportunity to restate the

case for DBCT and reply to some of the common objections

to it.

4.1 Three Reasons For DBCT

There are three major reasons to adopt DBCT. The first

two apply to all unitary tax proposals: That corporate resi-

dence is relativelymeaningless so that amethod is needed

to tax MNEs at source, and that the distinction between

subsidiaries and branches is artificial and should be dis-

carded. The third supports DBCT specifically, in that it ad-

dresses tax competition in away that other unitary tax (UT)

proposals do not.²⁷

4.1.1 Corporate Residence is Meaningless

As Dan Shaviro has emphasized, corporate residence is

a not very meaningful concept because (a) corporations

are not physically present anywhere, (b) corporations are

not meaningfully subject to redistribution because the in-

cidence of the corporate tax is not on them, (c) corpora-

tions do not vote, and (d) even the location of corporate

headquarters, which is a more meaningful concept than

place of incorporation, can be moved.²⁸ The last point is

particularly important in the age of inversions. While the

25 The DBCT has now been proposed by Republicans in the

House of Representatives as a method for corporate tax reform. See

http://taxfoundation.org/blog/house-gop-s-destination-based-cash-
flow-tax-explained.
26 Altshuler and Grubert, “Formula Apportionment: Is it Better than

the Current System and are there Better Alternatives?”, 63 National
Tax Journal 1145 (2010); Susan C. Morse, Revisiting Global Formulary

Apportionment, 29 Va. Tax Rev. 593 (2010).

27 For a general overview of Unitary Taxation, see http:

//www.taxjustice.net/2014/01/14/towards-unitary-taxation-

transnational-corporations-sol-picciotto/. Unitary taxation or

global formulary apportionment refer to proposals to treat multi-

national enterprises as a signle unit for tax purposes and allocate

their profits by formula. The EU CCCTB proposal is one variant, U.S.

state corporate tax laws are another. See Avi-Yonah, A Proposal for

Unitary Taxation and Formulary Apportionment (UT+FA) to Tax

Multinational Enterprises, in Peter Dietsch and Thomas Rixen (eds.),

Global Tax Governance, 289 (2016).

28 Shaviro "The Rising Tax-Electivity of U.S. Corporate Residence,"

64 Tax L. Rev. 377 (2011).

first wave of inversions could be effectively combated by

adopting amanaged and controlled definition of corporate

residency because the topmanagementwould notmove to

Bermuda, this is less effective now that the UK is an attrac-

tive location for headquarters. Thus, itwould be preferable

to have a way of taxing MNEs that does not depend on the

residence of the corporate parent and does not draw an in-

creasingly artificial distinction between US- and foreign-

based MNEs, such as UT.

4.1.2 Subsidiaries are Branches

In the age of “check the box”, the distinction between sub-

sidiaries and branches is meaningless. Most MNEs are di-

rected from one central location as a unitary business, and

it does not make sense to tax them based on treating sub-

sidiaries but not branches as separate taxpayers. This un-

dermines the arm’s length principle and leads directly to

UT.

4.1.3 Tax Competition

Once the necessity of UT is accepted, the argument for

DBCT is that the consumer base is less subject to tax com-

petition than either the location of property or of payroll.

The property factor is in any case problematic because of

the need for valuation and because the most important

type of property of a modern MNE is IP, which is just as

evanescent as the MNE itself. As for payroll, from a unilat-

eral US perspective it makes no sense to adopt a rule that

would encourage shifting more jobs overseas.

4.2 Objections

The following replies to some commonobjections toDBCT,

as summarized for example by Altshuler and Grubert and

Morse.²⁹

4.2.1 Why Not a VAT?

One common reaction to DBCT proposals is that it makes

no sense to have an income tax based on the location of

consumption, whereas a consumption tax like the VAT

29 See Altshuler and Grubert, supra; Morse, supra.

http://taxfoundation.org/blog/house-gop-s-destination-based-cash-flow-tax-explained
http://taxfoundation.org/blog/house-gop-s-destination-based-cash-flow-tax-explained
http://www.taxjustice.net/2014/01/14/towards-unitary-taxation-transnational-corporations-sol-picciotto/
http://www.taxjustice.net/2014/01/14/towards-unitary-taxation-transnational-corporations-sol-picciotto/
http://www.taxjustice.net/2014/01/14/towards-unitary-taxation-transnational-corporations-sol-picciotto/
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should be destination based.³⁰ Admittedly, the DBCT is

not a consumption tax (even the Auerbach/Devereux cash

flow DBCT allows a deduction for wages, so it is not en-

tirely equivalent to a VAT) but in a unilateral context there

are good reasons for it, as explained below. The fact that

the tax base to be apportioned based on sales is a net base

and not a gross base (wages are deductible and capital ex-

penditures are not in my version) means that it is still a

corporate income tax and not a consumption tax. As dis-

cussed below, it makes more sense to have a balanced for-

mula in a multilateral setting, but a destination based for-

mula ismore likely towin acceptance from themany coun-

tries that import more than they export.

4.2.2 Tax Planning

Another commonobjection is that it is very easy to tax plan

around a DBCT by having the MNE sell good or services to

an independent distributor in a tax haven that will then

re-sell at a low profit margin into the US. But most MNEs

wouldbe reluctant to giveup control over distribution, and

if they do not the distributor is not independent and can

be looked through.³¹Moreover, even with a truly indepen-

dent distributor, look through can be applied if there is

no meaningful change in the goods or services being pro-

vided. Similar rules already apply under the base company

rule in Subpart F, and both the Avi-Yonah, Clausing and

Durst legislative language and the market fairness act in-

clude language designed to address this issue.³² The ulti-

mate destination is determined in most VAT contexts and

it can also be determined in a DBCT.

4.2.3 Treaties/PE

A third objection is that DBCT violates the tax treaties be-

cause it will tax MNEs who sell into the US without a PE.

But it is not easy to avoid having a PE, or else e-commerce

would have already eliminated source-based corporate tax

for sellers into the US. And if there is a PE, the residual

force of attraction rule can be used to attribute all sales

income to the PE. In addition, the OECD is rethinking the

PE concept and various countries have modified it, so that

it may be time to substitute a numerical threshold for the

current PE, even if this requires a treaty override.

30 Morse, supra.

31 See Avi-Yonah, Clausing and Durst, supra.

32 Ibid.

4.2.4 WTO

Another objection is that DBCT violates the WTO rules for

export subsidies since direct taxes cannot be border ad-

justed.³³ The distinction between direct and indirect taxes

under WTO rules is not entirely clear; consumption tax

proposals in the US typically argue that they do not violate

the rule even if they are not VATs because of the deduction

for wages. Nor is it clear why DBCT is objectionable if it ap-

plies to all US sales by both domestic and foreign sellers,

similarly to a VAT. But assuming DBCT is a WTO violation,

it will take many years of litigation to reach the sanctions

stage, during which the US can renegotiate the WTO rules

or persuade other countries to accept DBCT. NoWTO chal-

lenge has been launched against US state DBCTs despite

calls to do so, and this issue is ultimately a political ques-

tion.

4.2.5 Tax Equity

It has also been argued that DBCT discriminates against

developing countries that export more than they import

and will therefore lose revenue. This is not true overall,

since the BRICS would benefit from DBCT as they are im-

mense markets, and other developing countries are al-

ready impacted by tax competition.³⁴ In other cases adjust-

ments can bemade, but this is hardly an argument against

unilateral US adoption of DBCT. If the US were to adopt

DBCT, this would put pressure on other countries to do the

same, since otherwise multinationals that export could

move to the US and pay not tax on exports to other coun-

tries. Eventually, this is likely to lead either to agreement

on a balanced formula (like the EU’s CCCTB proposal) or

to world-wide adoprtion of DBCT.

4.2.6 Double Taxation

Perhaps the most important debate is about how other

countries would adjust to the US adopting DBCT. Avi-

Yonah, Clausing and Durst have argued that there would

be a lot of pressure on other countries to follow suit be-

33 Avi-Yonah, The WTO, Export Subsidies, and Tax Competition, in

Michael Lang, Judith Herdin and Ines Hofbauer (eds.), WTO and Di-

rect Taxation 115 (Linde, 2005).

34 Avi-Yonah and Margalioth, Taxation in Developing Countries:

Some Recent Support and Challenges to the Conventional View, 27

Va. Tax Rev. 1 (2007)
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cause otherwise their MNEs would move to the US and ex-

port from there. Morse argues that this is not true because

they can abolish their corporate tax or at least grant tax

holidays. But in that case there would be no double tax-

ation, and the most cogent argument against DBCT is the

concern that both origin and destination countries will tax

the same income. In my opinion it is always better to put

the onus of preventing such double taxation on the MNEs

themselves; if they do not like it let them move to the US

or lobby the origin country for a tax holiday (which they

do anyway, but under current rules that results in double

non-taxation of immense amounts of income). If there is to

be a single tax on MNEs, from a US perspective it is better

that it be a DBCT one than an origin-based one.

5 Conclusion
The UK, Australian and Indian attempts to impose tax on

foreign corporations deriving extensive revenue from the

domestic market without a PE all indicate that in the pres-

ence of BEPS, taxation based on the market is a way to en-

sure the continued robustness of the CIT. While the OECD

retreated from its initial commitment to addressing thedig-

ital economy, it has left sufficient leeway for countries to

move forward unilaterally. If the U.S., for example, were to

adopt DBCT, it is likely that other countries would follow,

like they did when the US adopted CFC rules.³⁵ This may

well be the 21

st

century way to protect the CIT base against

BEPS.
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