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1 Introduction

In the middle of the BEPS period both taxpayer and the tax
authorities are waiting for the outcome of the process. Al-
though there still are a lot of work to be done by the OECD,
countries have started implementing some of the findings
and ideas from the BEPS work in their domestic legisla-
tion. So is the situation for some of the Nordic countries. In
Norway, for example an ongoing tax reform is influenced
by the work and ideas in the BEPS process. The main ob-
ject with the tax reform in Norway is to examine the corpo-
rate tax system in Norway in view of international devel-
opments and ensure that Norway is sufficiently competi-
tive for both resident and non-resident taxpayers to invest
in.

Also in Denmark, the ideas from BEPS seem to have in-
fluenced the tax legislation. In November 2014, the Minis-
ter for Taxation launched an initiative to minimize the use
of tax havens and the proposal was adopted by the Dan-
ish Parliament in April 2015. In brief, the act entailed in
three main features: (1) taxation of settlors of trusts; (2) fair
taxation of assets expatriated from Denmark; and (3) the
adoption of an international general anti-avoidance rule
(GAAR) in Danish tax law.

In Sweden, there is, similar to Norway, an ongoing
tax reform were it, among other things, proposes to com-
pletely abolish the right to deduct interest expense and
other financial expenses in excess of financial income and
the introduction of a 25% basic allowance that would in
effect lower the effective tax rate to 16.5% for companies
that do not have any net financial expense.* The proposal
has resulted in more than one hundred comments from
Tax Agency, courts, organizations, companies, etc. Almost
all of the comments including harsh criticism of the pro-
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posal. It is still to see what impact the criticism will have
on the outcome of the proposal. In addition to the proposal
to abolish the right to deduct interest expenses, another
important field, which is currently subject to committee
work, is the Swedish rules concerning closely held com-
panies. The rules are intended to prevent income derived
from work performed by the owners from being taxed as
income from capital rather than employment income.

In Finland, only a few legislative amendments regard-
ing taxation have been announced lately. This might be
due to the election in April this year. It may however, as a
result of the parliamentary election, be expected that the
new government will propose more changes and amend-
ments to the Finish tax law in the near future.

More details about the above-mentioned proposals
and changes of legislation are provided in each of the
country sections below. In addition to the ongoing legisla-
tive processes, many interesting cases regarding both do-
mestic and international tax issues in all the Nordic coun-
tries are decided. The most interesting cases are briefly
commented below.

The remaining parts of this news report is written by
our country reporters, which are presented in direct con-
nection to the different country sections. In addition, this
news report starts with a short review of the recent Pro-
posal of the Norwegian Commission on Corporate Tax-
ation: Official Norwegian Report (NOU) 2014:13, named
”Capital Taxation in an International Economy”

This news report aims to be up-to-date up until 15 June
2015.2

2 The content of the information in the countries is solely written by
the author mentioned in the footnote of the Country section.

This work is licensed under the Creative Commons Attribution-NonCommercial-NoDerivs 3.0 License.
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2 An overview of the Proposal of
the Norwegian Commission on
Corporate Taxation

By Kari Anita Syverud?

2.1 Introduction

On 15 March 2013, the Stoltenberg II Government ap-
pointed a commission to review the corporate taxation in
Norway in light of international developments. The com-
mission was especially asked to look at trends towards
combining lower tax rates with measures to prevent unde-
sirable cross-border planning. In November 2013, the Sol-
berg Government asked the Commission to also review the
system of tax depreciations and to submit at least one pro-
posal with net tax reductions.

The Commission’s report was the first major review of
the tax system following the tax reforms of 1992 and 2006.
The 1992 tax reform focused on equal treatment, broad
tax bases and low rates — notably within corporate and
capital taxation to ensure efficient resource use. The re-
form followed an international trend of tax-cut-cum-base-
broadening, but Norway went further than many others.
The corporate rate was cut from 50.8 to 28%, relatively low
at the time. The dual income tax was introduced to build
a bridge between the low tax rate on capital income and
the progressive and higher taxes on labor income. Over
time loopholes were created and the marginal tax rates
onlaborincome increased. While maintaining the neutral-
ity principles of the 1992-reform, the reform in 2006 intro-
duced a new method to deal with the different tax rates
on labor and capital income. The 2006 tax reform intro-
duced a principle where ownership income above an es-
timated risk-free return on invested capital is taxed either
as personal income (self-employed model), or as ordinary
income when paid to business owner (shareholder model
or partnership model).

While the Commission has primarily assessed
changes to corporate taxation, it has had to give consid-
erable consideration to the close economic connection,
and since the earlier reforms, formal connections, that
exist between personal and corporate taxation in Norway.
The Commission was asked to come up with one revenue
neutral proposal and one proposal with net tax relief. The

3 Senior Advisor at Norwegian Ministry of Finance.
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Commission therefore also made suggestions to improve-
ments in other taxes and changes to the tax mix, to finance
some of the main proposals.

The Commission was of the opinion that, generally
speaking, Norway has a good tax system and that it is im-
portant to build on existing principles in the Norwegian
income taxation, such as neutrality and symmetry. How-
ever, international changes to corporate and capital mo-
bility as well as ensuing changes to tax systems abroad ne-
cessitates changes to protect the Norwegian tax base and
also encourage growth in the long term.

The Commission’s findings and proposals were pre-
sented on 2 December 2014 in the Official Norwegian Re-
port (NOU) 2014:13, named ”Capital Taxation in an Inter-
national Economy”.

2.2 The main difficulties with corporate tax
in Norway

Cross-border economic integration and investment has in-
creased, and the impact on corporate investment, financ-
ing, and ownership has changed. The opportunities for
both legal and illegal cross-border tax planning have in-
creased, and there are strong indications that taxpayers
are exploiting these opportunities to a greater extent than
before.

Several tax bases are more mobile than before. Not
only are both companies and persons more mobile in phys-
ical terms, but the increased digitalization of the econ-
omy is also reducing the relevance of physical presence.
Further, the EEA Agreement is making such cross-border
transactions easier within the EEA, and limits Norway’s
opportunities to levy tax. Although increased mobility is
positive for economic growth, it represents a challenge
in the context of taxation. Research is increasingly find-
ing strong indications of international companies shifting
profit to low-tax jurisdictions, or to special tax regimes
within countries. The few studies that have been con-
ducted on Norwegian data indicate that profit shifting is
prevalent also in Norway*.

Partly as a response to the altered international en-
vironment, corporate taxation is changing in many coun-
tries. The average corporate tax rate in the OECD area has
fallen from almost 50 per cent in the early 1980s to around
25% today. At the same time the Norwegian tax rate has

4 See for instance Balsvik, Jensen, Mgen and Tropina (2009)
«Kunnskapsstatus for hva gkonomisk forskning har avdekket om fler-
nasjonale selskapers internprising i Norge», SNF Rapport 11/09.
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Figure 1: Formal corporate tax rates in selected countries 1981-
2014. Percent

remained at 28% since the 1992 tax reform, until it was re-
duced to 27% in 2014. Several countries have also imple-
mented special cuts in the tax rate for selected, particu-
larly mobile types of income, such as interest and profits
on intangible assets (patent boxes). At the same time, ever
more countries are introducing rules to counter the shift-
ing of profits and erosion of the corporate tax base. For ex-
ample, many countries are limiting deductions in respect
of interest expenses.

Based on these international developments, the Com-
mission identified three primary challenges to corporate
tax in Norway:

— Norway’s relatively high effective tax rates gives in-
centives to invest in countries with lower tax rates.
This also applies to Norwegian taxpayers, because
it is impossible to apply the residence principle con-
sistently in the context of capital taxation. For exam-
ple, the combination of the exemption method and
the shareholder model breaches the residence prin-
ciple.

— Corporate debt and equity are treated differently.
Funding costs connected to debt financing (interest)
are deductible, whereas costs connected to equity fi-
nancing are not. In an open economy, such differ-
ential treatment will, in isolation, encourage com-
panies to increase their debt levels. The differential
treatment of debt and equity also facilitates legal
profit shifting.

— A relatively high statutory tax rate gives incentives
for multinational enterprises to shift profits to other
countries, for example through thin capitalization
or tax-motivated transfer pricing.

The Commission emphasized that the impact of corpo-
rate tax on investment should not be exaggerated. Many
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other factors play a substantial, and sometimes greater,
role with respect to the level of investment. Norway is rich
in resources, has a skilled workforce and a stable polit-
ical system, and ranks low in international corruption-
prevalence surveys. Factors that make business in Norway
attractive also raise wage costs. These factors are more im-
portant for investments than tax issues. Nevertheless, tax
may have a noticeable effect on the margin, particularly
if the tax level differs significantly from the level in coun-
tries that are otherwise comparable to Norway. The effec-
tive tax rates in Sweden and Denmark are of particular rel-
evance, since these two countries are close to Norway both
socially and geographically. Effective tax rates on invest-
ments, which take both tax rates and tax bases into ac-
count, are relatively high in Norway compared to the rates
in the said countries.

One consequence of a high effective corporate tax rate
is that it increases the significance of differential treat-
ment of corporate debt and equity. Unlike the financial
cost of equity, companies may deduct interest expenses.
Although, in isolation, the deduction of interest expenses
reduces the cost of capital on debt-funded investments,
the Commission is of the view that it is undesirable for
corporate debt to be granted preferential treatment. The
preferential treatment of debt is an important factor in
profit shifting within multinational groups. Such preferen-
tial treatment of debt may also encourage increased gear-
ing by companies.

In an open economy, it will be impossible to compen-
sate fully for the favorable treatment of debt in the con-
text of corporate tax through the taxation of Norwegian in-
vestors. The corresponding favorable treatment of equity
held by Norwegian personal taxpayers (tax on interest in-
come and tax-free ownership income under the allowance
for shareholder equity), can only partially counter the fa-
vorable treatment of debt, primarily in the case of invest-
ments that lack access to international funding and in-
stead depend on Norwegian equity.

2.3 Differential treatment of debt and equity
and alternative tax models

The Commission assessed whether the current corporate
tax base should still be used in light of the challenges
identified. The Commission assessed several alternatives
to the current system, including a cash flow tax, an al-
lowance for corporate equity (the ACE model), or an abol-
ishment of the deduction of interest (the CBIT model). Un-
der a cash-flow tax, the tax base is the difference between
inflows (receipts) and outflows (payments). The cash-flow
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tax functions as a tax on the present value of the net cash
flow. Even if it is taxed on a proportion of this net present
value, the company still has incentives to maximize its pre-
tax profits. A cash-flow tax has many attractive charac-
teristics. It eliminates the current favorable tax treatment
of debt in the context of corporate income tax, and does
not distort marginal investment decisions. Nevertheless,
the Commission did not recommend a general cash-flow
tax for the entire corporate sector. Such a tax presents a
range of practical challenges, including challenges related
to cross-border investments, and would give incentives for
tax planning.

A model that is much discussed in the international
debate is based on a standard corporate income tax un-
der which companies can deduct the opportunity cost of
equity (ACE — allowance for corporate equity). A correctly
designed ACE model would ensure that debt and equity
are treated equally, and that all investment projects that
are profitable pre-tax remain profitable post-tax. The Com-
mission considered an ACE model feasible, but it would be
difficult to design the model to prevent tax planning. For a
given tax revenue, the model will require a higher tax rate
than alternative models, and thus increase the profitability
of profit shifting. To prevent profit shifting through the de-
duction of interest costs, the ACE model could be modified
by granting a deduction for the opportunity cost of all cap-
ital, both debt and equity (the ACC model). In this model,
the interest deduction is replaced with a fixed rate deduc-
tion for both debt and equity. This prevents profit shifting
through interest deduction. Under an ACC model, financial
sector taxation would have to be specially adapted, which
in turn could trigger further tax planning strategies. More-
over, the ACC model presents challenges regarding inte-
gration with personal income taxation.

In a CBIT model, there are no deductions for funding
costs, nor for interest costs. The company is thus taxed on
the total return, irrespective of whether the investments
are funded by debt or equity. On the one hand, the CBIT
model raises the cost of capital for investments funded
by debt. On the other hand, revenue raised by abolish-
ing interest deductions permits a lower tax rate, which in
turn reduces the cost of capital for equity- funded invest-
ments and the incentives to engage in profit shifting. The
CBIT model raises many practical questions and problems,
including the integration of financial sector taxation and
personal taxation of capital income.

The Commission also examined the proposal of the
Swedish corporate tax commission (SOU 2014:40) to abol-
ish the net funding costs of companies. The Swedish pro-
posal is largely a version of the CBIT model. The pro-
posal would counter profit shifting, but at the same time
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present considerable challenges regarding the interaction
between personal taxation and corporate taxation. The
Norwegian Commission could not see that it was possible
to avoid lock-in effects. Moreover, distortions would arise
in the corporate sector through mergers and acquisitions
involving companies with different interest rate positions.
Equity-funded investments would be subject to lower tax
as a result of the rate reduction (or capital deduction),
while the model would increase the cost of capital of debt-
funded investments. Based on the above, the Commission
did not recommend a CBIT model or the Swedish version
of this model.

The Commission in the end recommended keeping the
current system for taxing companies, but to reduce the tax
rate from 27% to 20%. This rate cut will give Norway a cor-
porate tax rate in line with the rates levied by its closest
neighbours. A lower statutory tax rate will reduce the cost
of capital in Norway, particularly for equity-funded invest-
ments. The different treatment of funding types would also
be reduced somewhat by a lower rate. Further, a lower tax
rate would to some extent counteract profit shifting.

Deciding how far the tax rate should be reduced in-
volves a difficult balancing act. The Commission empha-
sized that the tax system, along with other economic con-
ditions, needs to be able to compete for investment and
businesses in an internationalized market. On the other
hand, the Commission advised against Norway taking the
lead in an international tax competition in which coun-
tries compete to offer particularly low tax rates to compa-
nies, on certain types of business income or through patent
boxes.

2.4 Measures to prevent profit shifting and
erosion of the corporate tax base

A reduced corporate tax rate would, to some extent, make
it less profitable to shift profits out of Norway. However,
many countries have corporate tax rates lower than 20%,
or favorable tax regimes for certain types of income. In
practice it is possible for some companies to obtain effec-
tive tax rates close to zero. The incentives to engage in
profit shifting will thus remain strong. The Commission
therefore proposed that a reduction in the tax rate should
be combined with targeted measures to counter profit
shifting. The possibilities for adopting such measures are
severely limited by international obligations, most notably
the EEA-agreement. These restrictions will also limit the
effect of measures that are introduced. Nevertheless, the
Commission proposed a number of measures including
the introduction of a domestic rule to levy withholding tax
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on interest and royalties, specific rules targeted at hybrid
instruments and companies, restrictions on certain rental
payments (e.g. contracted bare boats), the introduction of
a statutory general anti-avoidance rule and an obligation
to submit tax returns electronically. The Commission also
stated that consideration should be given to OECD recom-
mendations on base erosion and profit shifting (BEPS) that
are awaited by the end of 2015.

The most far-reaching measure was perhaps the pro-
posed changes to the interest deduction limitation. By now
it is well known that multinational groups have consid-
erable incentives to reduce their tax bills through debt fi-
nancing of group companies in normal or high tax coun-
tries. The manner in which the arm’s length principle is
applied with regard to related party loans may give some
multinational companies possibilities to deduct interest
that in sum far exceeds the group’s actual borrowing costs
vis-a-vis third party lenders. This constitutes a large ad-
vantage to multinational groups compared to domestic
firms. Such an advantage also applies for domestic enter-
prises with owners who are not liable to pay tax on in-
terest income, typically municipalities and foundations.
Most OECD countries now have some sort of rule limiting
interest deductions to counteract profit shifting through
debt-financing.

In 2014, Norway introduced a general interest limita-
tion rule similar to the rules currently used in Finland,
Germany, Italy, Portugal, and Spain. Deductible interest to
related parties is limited if total interest expenses exceed
30% of taxable earnings before interest and depreciations
(EBITDA). Denied interest can be carried forward. There is
also a threshold of net interest of 5 million NOK for the
rule to be applicable. Unlike some other countries, Norway
has not introduced an escape clause. The ratio thus repre-
sents an absolute limit to the amount of internal interest
that can be deducted. The cap is based on an approxima-
tion of the maximum interest to earnings that a third party
lender would accept. In other words, it is based on a com-
pany’s debt servicing ability. To a certain degree, there-
fore, it mimics the arm’s length test the way it is currently
applied in most countries.

Since the rule was introduced only in 2014 there is
as yet little available information on how it works. How-
ever, according to the Commission, the design of the rule
has substantial weaknesses with regard to its efficiency in
countering profit shifting.

The Commission report illustrates two types of typical
profit shifting schemes where the current rule has limited
impact. The first example is where a group sets up an in-
ternal treasury unit in an EEA-country with limited or no
tax on interest income. The treasury is financed through
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equity, while third party debt is kept in Norway and de-
ducted from its income here. The foreign treasury unit then
lends the equity back to a group company in Norway as
an internal loan, thus making it possible to get a second
deduction in Norway (so-called double dip). The interest
income is not liable to tax in the receiving country. The
profit from this structure can be returned to Norway free of
tax through the exemption method applied to profit from
holdings abroad. The current interest deduction limitation
limits the deductions of interest paid on the loans to the
internal treasury unit. However, since the limitation rule
takes into account both internal and third party debt, but
only cuts off interest on the latter, the group might be able
to bypass the limit by keeping internal and external debt
in different companies.

A second typical example of profit shifting is where
a Norwegian parent finances subsidiaries abroad through
equity, while deducting third party interest related to the
subsidiaries in Norway. In this case the current limit will
not have effect at all because the company is not paying in-
terest on internal loans, only deducting an unproportion-
ate part of its third party loans in Norway.

A possible solution to this problem would be to ap-
ply the arm’s length principle in the same way that is cur-
rently used with other group costs. According to the trans-
fer pricing guidelines of the OECD, IT-support, headquar-
ter functions, etc. can be debited group companies accord-
ing to a cost driver. An allocation of third party interest
according to a pre-determined key, such as assets, would
make it impossible for companies to deduct costs in excess
of third party interest and severely limit the possibility to
skew allocation of third party debt. However, the Commis-
sion does not recommend such a solution due to the com-
plicated nature of an allocation rule.

The Commission majority instead recommended the
retention of a profit-based rule against profit shifting,
but making the rule stricter to disallow a larger portion
of the interest deductions stemming from profit shifting.
Firstly, the Commission proposed that the deduction limit
should apply to all interest, both internal and external.
That would make it impossible to bypass the limit through
the structures described above. The Commission also pro-
posed to change the limit to 45% of earnings before interest
and taxes (EBIT), compared to the current 30% of EBITDA.
At the same time they proposed that the threshold for ap-
plying the rule should be reduced from NOK 5 million to
NOK 1 million in net interest. Disallowing interest on third
party loans while at the same time tightening up the de-
duction limit means that the rule also will affect interest
deduction for companies without opportunities to engage
in profit shifting. The Commission majority was of the view
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Figure 2: Principles for personal taxation

that having an effective rule against profit shifting is more
important than protecting a few, highly geared companies.

An unfortunate potential consequence of the rule is
that it may have negative impact on the investment incen-
tives of the affected companies. However, if the rule pri-
marily affects profit shifting companies, it will have a pos-
itive effect on overall investment returns due to more equal
playing ground between companies with and without op-
portunities to engage in profit shifting.

Limiting profit shifting through interest deductions is
one of the action points in the OECD BEPS project. Rec-
ommendations for best practice will be presented in the
autumn of 2015. A follow-up of the Commission proposal
could therefore take these recommendations into account,
as well as information about the functioning of the current
rule, once experiences from the tax year 2014 has been re-
viewed.

2.5 Changes to personal income taxation

Personal and corporate taxation are closely connected in
economic terms, and in Norway the two sets of tax rules
have been closely linked since the tax reforms of 1992 and
2006, notably through the application of a common tax
rate to ordinary income. Given the Commission’s proposal
to reduce the corporate tax rate to 20%, the tax rate on
capital income and the personal level should be reduced
correspondingly. A special, lower tax rate for companies
would incentivize transfers of capital from persons to com-
panies and increase the differential treatment of different
organizational forms. The Commission has therefore rec-
ommended retaining a common rate on capital income
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for both personal tax payers and companies (illustrated as
principle 1in figure 2).

The Commission concluded that the most sensible ap-
proach would be to retain ordinary income as the tax base
and reduce the tax rate on ordinary income to 20%, also
at the personal level. Under this approach, different forms
of income at the personal level remain connected through
a single net tax base. An advantage of preserving ordinary
income is that the system is well known to taxpayers and
that the changes, from a technical point of view, will be
easy to adapt for tax authorities.

However, a reduced tax rate on ordinary income will
mean a large revenue loss from personal taxation. The
Commission has proposed recovering the majority of the
lost revenue through a progressive tax on personal income.

A lower corporate tax rate will reduce the overall tax
levied on domestic investment by Norwegian investors,
and thus in isolation make it more profitable to convert la-
bor income into ownership income (income shifting). The
Commission considered that it was necessary to increase
the tax on ownership income (as defined by the share-
holder model; i.e., dividends and gains exceeding the al-
lowance for shareholder equity), and by making it a sep-
arate tax base with a separate tax rate. The Commission
majority recommended that the marginal tax rate on own-
ership income (including corporate tax) was set approxi-
mately equal to the maximum marginal tax on wages (in-
cluding employer’s social security contributions). This is
illustrated as principle 2 in figure 2. Under the Commis-
sion’s revenue neutral proposal the total marginal tax rate
(incl. SSC) will be 52,8% on both. In the alternative pro-
posal involving net tax reductions, the marginal tax rate
on worKk is reduced to 50,2%.

A further implication of reducing the rate on ordinary
income is that the value of deductions against this tax base
is reduced. This means, for instance, that the value of in-
terest deductions will be reduced. The Norwegian tax sys-
tem favors investments in real property through a number
of special rules and the possibility for unlimited interest
deductions while not applying tax on the imputed rent, is
one of them. The reduced value of interest deductions will
reduce state subsidies towards mortgages.

2.6 Financing of the proposal and long-term
effects

The Commission proposed a number of changes to finance
the reduction in corporate taxation, on top of necessary
changes to personal taxation described above. These pro-
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posals differed between the revenue neutral proposal and
the proposal involving a net tax relief of NOK 15 bn.

The efficiency loss in connection with taxation in-
creases more than proportionately compared to the tax
rate. This suggests broad tax bases and low rates. In line
with this, the Commission thus proposed eliminating tax
subsidies both in personal and corporate taxation. For in-
stance, the Commission proposed to eliminate a number of
allowances in personal taxation with rather weak justifi-
cations and/or limited links with taxable income. Political
goals connected with these allowances are better reached
through other means. Further, the Commission proposed
several improvements to existing taxes and a larger em-
phasis on consumption and property taxation, to improve
the overall functioning of the economy.

The Commission also proposed changes to the value
added tax. The current value added tax system features re-
duced rates and exemptions influence the composition of
production and consumption. The Commission was of the
opinion that the sole purpose of value added tax should be
to generate government revenue. The simplest and most
efficient way of doing this is to have a single, common
value added tax rate and make all goods and services tax-
able. However, a change to a single rate would imply large
increases in certain sectors and this alternative should
therefore be assessed in a wider context. Amongst other
things, persons on low incomes would face a considerable
increase in tax relative to income because they spend a
greater proportion of their income on consumption, par-
ticularly on food, which has benefited from a reduced rate
since 2001. The Commission has therefore proposed a dual
rate value added tax system in which the general rate of
25% is retained, but the current zero rate and lowest rate
are increased to 15%, corresponding to the current rate on
foodstuffs.

In the context of the value added tax, the financial sec-
tor is treated differently from other industries, since most
financial services are exempt from the tax. This means that
no tax is charged on the majority of sales by financial insti-
tutions, although — on the other hand - these institutions
are not entitled to deduct value added tax paid on associ-
ated costs. Thus, the financial sector is taxed through in-
put VAT instead of the difference between output VAT and
input VAT. The exemption means that the cost of services
is higher for companies, and cheaper for households, than
in a scenario with VAT. The Commission urged the Ministry
of Finance to continue its work on solving the problems
associated with the current exemption®. The value added

5 See description in Prop. 1 LS (2013-2014)
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tax base should be expanded to encompass financial ser-
vices provided for in the form of fees and so on and a tax
should be levied on margin-based income from financial
services. This tax should be designed to include as many
of the neutrality characteristics of value added tax as pos-
sible. However, further consideration should be given to
whether margin-based income should be subject to value
added tax at the ordinary rate, or whether account should
be taken of the fact that a tax on interest margins may im-
pact saving.

The Commission as part of their mandate also con-
sidered the system of tax depreciation. Available data on
economic lives of assets indicated that some of the de-
preciation rates for some capital groups deviated so much
from economic depreciation that there was reason to lower
them. The increased revenue from these changes both
makes it possible to keep a lower corporate tax rate, and
increases efficiency through a more equal effective tax rate
on different investments.

As part of its review of personal and capital taxation,
the Commission also proposed changes to the net wealth
tax. As a result of the repeal of inheritance tax and the
Commission’s proposal to reduce tax on ordinary income,
the role of net wealth tax in the tax system — and not least
its function as an instrument of redistribution policy - is
now highly topical. At present, assets are valued very dif-
ferently and the tax rate is relatively high. In the Commis-
sion’s opinion, these factors do not constitute arguments
for repealing the tax, but rather for ensuring a more uni-
form valuation and reducing the tax rate. The Commis-
sion therefore proposed a concrete reorientation of the net
wealth tax within an unchanged revenue. In other words,
changes in the net wealth tax were not used to finance
the rest of the proposal. However, the Commission pointed
towards reducing the favorable treatment of residential
property also in the context of income taxation. As a first
step, the Commission proposed repealing the tax exemp-
tion for rental income from letting up to 50% of the market
value of one’s home.

Generally speaking, the Commission’s proposal in-
volves shifting the tax burden from corporate tax, tax on
saving and tax on labor onto taxes on real property and
consumption. This is consistent with international recom-
mendations to promote economic growth. In total the pro-
posals are expected to result in more efficient use of re-
sources, increased investment and higher value creation.
On an uncertain basis, the Commission assumed that the
degree of self-financing of reduced corporate tax rate, re-
duced depreciation rates, and a stricter interest limitation
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rule over time would total between 20 and 40%¢. The re-
sults depend of course on the assumptions made, and
should therefore be used with caution. A tax on margin-
based income in the financial sector pulls in the opposite
direction. Better allocation of capital stemming from more
correct depreciation-reduced profit shifting is not taken
into account.

Shorter term redistributive effects indicate that the
proposed changes to personal income taxes under the rev-
enue neutral proposal will, on average, mean approxi-
mately unchanged tax for all income deciles except the
highest decile. Increased tax on ownership income will
mean that the income group with highest average income
will, on average, face tax increases that in some cases will
be considerable. The increased tax on ownership will be
counteracted by a reduced corporate tax rate, but for var-
ious reasons, it is difficult to calculate the overall redis-
tributive effects of the reduction in corporate tax.

2.7 Concluding remarks

While the proposal, in general, has been well received, in-
evitably a proposal that changes the tax mix will have its
critics. Groups that today are privileged through special al-
lowances unwarranted from an economic viewpoint will
oppose their abolishment. A politically contentious issue
in Norway is the relationship between corporate income
tax on the one hand and tax on capital income and owner-
ship on the other hand. A central premise of the proposal
is that due to the mobility of corporate profit, one should
rely more on residential taxation. Studies show that a shift
towards residence tax and tax on property will entail po-
tentially large welfare gains, but such a change will never-
theless be difficult to follow through.

Preventing profit shifting without harming business
activity is a complex and difficult task. As well as propos-
ing a number of measures in this area, the Commission
emphasized the need to take into account the upcoming
proposals resulting from the OECD and G20 work on BEPS.
These recommendations might necessitate adjustments to

6 Calculations are based on elasticities described in De Mooij and
Everdeen (2008) as well as a general equilibrium model developed
by Sgrensen (2014), adopted to Norwegian parameteres.

DeMooij and Everdeen (2008) «Corporate Tax Elasticities: A Reader’s
Guide to Empirical Findings.», Oxford University Centre for Business
Taxation WP 08/22.

Sgrensen (2014): «Measuring the Dead-weight Loss from Taxation in
a Small Open Economy. A general method with an application to Swe-
den.» Journal of Public Economics 117 (2014), 115-124
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the Commission proposals. Increased awareness of the
role of harmful tax practices might put a higher pressure
on countries to reduce tax competition and so both make
measures against profit shifting more effective, as well as
somewhat reducing the pressure on corporate tax rates.
Many are, however, sceptical of the outcome of the BEPS-
process and this remains to be seen.

The Commission report has been on public consulta-
tion. Siv Jensen, Minister of Finance has announced that a
proposal for a follow-up of the Commission report will be
published in autumn 2015.

3 Denmark

By Lars Kjeergard’

3.1 Introduction

Benny Engelbrecht (The Social Democratic Party, So-
cialdemokratiet) was appointed Minister for Taxation
from 2 September 2014, replacing Morten @stergaard (The
Social-Liberal Party, Det Radikale Venstre) who was ap-
pointed Minister for Economic Affairs and the Interior.

3.2 Tax initiatives

Since November 2013 the Danish Ministry of Taxation has
been part of an inter-ministerial task force on tax havens.
The goal of the task force is to identify the characteristics of
atax haven in order to improve the ability of the tax author-
ities to expose illegal uses of tax havens. There has been an
ongoing political discussion on the use of tax havens since
prior to the formation of the task force. The leak of docu-
ments on tax arrangements in Luxembourg ("Luxleaks")
and the publication of the OECD’s report on base erosion
and profit shifting (BEPS) have contributed to this discus-
sion. In line with this, the Danish government has pro-
posed initiatives to combat the use of tax havens.

3.2.1 Tax haven initiatives

In November 2014 the Minister for Taxation launched
an initiative to minimize the use of tax havens. On

7 Associate Professor Lars Kjeergard Terkilsen PhD, Department of
Law, University of Southern Denmark.
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12 December 2014 an agreement was made between the
government, The Socialist People’s Party (Socialistisk
Folkeparti), The Red-Green Alliance (Enhedslisten), and
The Danish People’s Party (Dansk Folkeparti). The agree-
ment has three main parts: (1) taxation of settlors of trusts;
(2) fair taxation of assets expatriated from Denmark; and
(3) the adoption of an international general anti-avoidance
rule (GAAR) in Danish tax law. On 25 January 2015, a bill
was published for consultation.® The proposals in the bill
are presented in more detail below. Taking measures to
prevent the use of tax havens is also part of the 2015 ac-
tion plan of SKAT (the Danish Customs and Tax Adminis-
tration).

3.2.2 Taxation of settlors of trusts

Danish law does not have any legal form similar to a trust.
Since trusts are based on agreements rather than regula-
tion they can take many forms with wide-ranging char-
acteristics. This means that when a Danish taxpayer con-
tributes to a foreign trust, the trust must be categorized ac-
cording to Danish law. In essence, this categorization de-
termines whether a specific trust can be regarded as a sep-
arate legal entity or a transparent entity. In order to rec-
ognize a trust as a separate legal entity, the capital con-
tributed by the settlor must be effectively and definitively
separated from the settlor. According to the case law this
means that the contribution must be irrevocable and that
the settlor may no longer have control of the capital. If the
settlor is also a beneficiary, the trust will not be recognized
as a separate legal entity and contributions to the trust will
be considered part of the settlor’s capital. It can be diffi-
cult for tax authorities to verify whether the capital of a
trust is effectively and definitively separated from the sett-
lor. For example, may a letter from the settlor to the trustee
expressing the settlor’s wishes be used to return the capi-
tal to the settlor. While the letter of wishes may not neces-
sarily bind the trustee, a protector can be appointed with
the power to replace the trustee if their actions do not com-
ply with the letter of wishes.

The current regulation includes a protective rule to
govern situations where a contribution is made to a trust
in a low tax jurisdiction. Under Section 3A of the Taxation

8 The bill was adopted by the Danish Parliament as act no. 540 of 29
April 2015 with minor changes.
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of Foundations Act (Fondsbeskatningsloven), a tax of 20%
is payable on such contributions.®

The proposed legislation will repeal this section and
introduce a new Section 16K into the Tax Assessment Act
(Ligningsloven) whereby a settlor will be taxed on the in-
come from a trust. This provision will apply to people who
are or who have been a resident of Denmark within the pre-
ceding 10 years and who have contributed to trusts without
being subject to taxation in Denmark.

The bill proposes to grant exemption from this taxa-
tion if the settlor can prove that it is an absolute require-
ment of forming the trust that the capital contributed to
the trust is effectively and definitively separated from the
settlor,0 if trust has a charitable purpose for a larger group
of people, if the purpose is to provide pension for a larger
group of people, or if the trust is an investment company
regulated by Section 19 of the Taxation of Capital Gains on
Shares Act (Aktieavancebeskatningsloven).

If a trust is taxed in the state where it is formed, a tax
credit will be granted.

If the bill is adopted there will be a form of mandatory
Controlled Foreign Companies (CFC) taxation on the for-
mation of trusts which will limit the scope for using trusts
to avoid Danish taxes. Already under the current rules if
a trust is formed abroad and the capital in the trust is not
effectively and definitively separated from the settlor, the
settlor will be taxed on income from the trust. The pro-
posed provision will do away with the need for this dis-
cussion, as any contribution to or formation of a trust will
be taxed unless the specific exceptions apply. The bill does
not mention any European Union (EU) implications of this
change. However there might be a breach of the right to
the freedom of establishment if a foreign category of legal
entity is not respected. The case law of the Court of Justice
of the European Union (CJEU) is not clear as to the criteria
a national category must meet.'* A breach of the right to
freedom of establishment might arise if a trust fulfils the
Danish criteria for being a foundation and if taxation of
the settlor were to make it more interesting to form a trust
in Denmark than in another member state. The question is
whether Denmark could successfully argue that the taxa-

9 The fee is similar to that paid when contributing to Danish family
foundations pursuant to Section 3(6)(3) of the Taxation of Founda-
tions Act.

10 It follows from the explanatory notes that this requires that the
forming of a trust is based on legislation and not only agreements.
11 The CJEU has touched upon this topic at several instances. See for
instance case C-386/04 Stauffer where the CJEU dealt with income in
charities.
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tion of settlors is justified because the rules are intended
to prevent abuse.?

3.2.3 Fair taxation on assets expatriated from Danish
taxation

A taxpayer in Denmark who has carried out or plans to
carry out a transaction and wants to know its tax con-
sequences can ask the tax authorities for a binding an-
swer (bindende svar). The rules on binding answers are
in Chapter 8 of the Tax Administration Act (Skatteforvalt-
ningsloven). Pursuant to section 24(1)(1) of the Act, a re-
quest for a binding answer must contain all the informa-
tion that is relevant to the answer. If it is deemed that in-
formation is lacking, extra information can be required. If
the taxpayer does not provide the information, a binding
answer will be refused. When a binding answer is given, it
is generally binding on the tax authorities for 5 years, pur-
suant to Section 25(1) of the Tax Administration Act. How-
ever, this period can be limited. Pursuant to the explana-
tory notes on the provision, this will often be the case when
dealing with the valuation of assets.

Certain factors can influence the binding nature of the
answer. Pursuant to Section 25, an answer is not binding if
the assumptions that form the basis of the answer change
(this includes where the underlying regulation, whether
national or European, changes) or if the answer concerns
the interpretation of a tax treaty and the tax authorities of
the other contracting state use a different interpretation.

Part of the bill on tax havens further limits the use of
binding answers in cases involving the valuation of assets.
The bill proposes two changes. First, the period during
which an answer is binding is limited to 6 months. Second,
the answer is not binding if it is probable, either on the ba-
sis of a selling price or the yield of the asset, that the value
of the asset differs by at least 30% and DKK 1,000,000
from the value given for the purpose of the binding answer.
The explanatory notes to the bill state that a higher selling
price than that stated in the binding answer does not nec-
essarily mean that the binding answer no longer applies. It
must be probable that the actual selling price was a more
likely value at the time of the valuation used in the binding
answer.

The proposed rules may lead to greater uncertainty for
ataxpayer who asks for a binding answer involving the val-
uation of assets. While the period during which the answer

12 The CJEU’s case law on abuse as a ground of justification is quite
extensive. See e.g. Case C-196/04 Cadbury Schweppes.
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is binding is now often limited, the risk that the tax author-
ities will disregard a binding answer may lead to a situa-
tion where taxpayers have limited interest in requesting a
binding answer on the valuation of assets.

3.2.4 International anti-abuse rules

On 27 January 2015, the European Council adopted an anti-
avoidance rule in the Parent-Subsidiary Directive.* The
member states must implement such a provision in their
national laws.

In July 2013 the OECD published its BEPS action
plan.’* Action 6 deals with treaty abuse. It was recom-
mended that the Member States implement anti-abuse
rules to prevent inappropriate use of the DTCs.?>

Two international anti-abuse rules have been pro-
posed in Danish tax law. One is to prevent abuse of Eu-
ropean directives and the other to prevent abuse of tax
treaties.

The anti-abuse rule for European directives denies the
application of a directive if the main purpose or one of
the main purposes of an arrangement or series of arrange-
ments is to obtain a tax benefit that is contrary to the con-
tent or purpose of a directive. This applies if, in all the rele-
vant circumstances, the arrangement or series of arrange-
ments are not genuine. The determination of whether or
not a given arrangement is genuine is to be decided on the
basis of whether the arrangement is founded on valid com-
mercial reasons which reflect economic reality.

Under the anti-abuse rule on the use of tax treaties,
treaty benefits are to be denied if under all the relevant cir-
cumstances, it is reasonable to determine that obtaining
the benefit is one of the main purposes with the arrange-
ment or transaction, unless it can be proved that the ben-
efit is in accordance with the content and purpose of the
treaty provision.

The wording of the two proposed anti-abuse rules dif-
fers a little, but in the explanatory notes, it is stated that
the use of the provisions will not differ. Both are to be im-
plemented in a new Section 3 of the Tax Assessment Act.

13 The amendment was proposed by the Commission on 25 Novem-
ber 2013.

14 OECD (2013), Action Plan on Base Erosion and Profit Shifting,
OECD Publishing. http://dx.doi.org/10.1787/9789264202719-en

15 The action plan was followed by a discussion of a draft for Action
6 issued in March 2014.
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The application of national anti-abuse rules to Eu-
ropean directives covers the Merger Directive,'® the Di-
rective on the taxation of cross-border interest and roy-
alty payments'” and the Parent-Subsidiary Directive.'® As
mentioned above, it was not until 2015 that the Parent-
Subsidiary Directive included an anti-abuse provision. For
several years, the two other directives have allowed the
possibility of denying benefits by applying national anti-
abuse provisions.'®

If the bill is passed, the determination of what consti-
tutes a real or artificial arrangement will be subject to re-
view by the CJEU. The determination of what constitutes
a genuine or artificial arrangement in relation to treaty
rights has been the subject of decisions by the CJEU. In
Case C-196/04 Cadbury Schweppes, the CJEU dealt with the
UK CFC rules. It was ruled that the purpose of combat-
ing wholly artificial arrangements could justify a restric-
tive national rule. On several occasions the CJEU has ruled
that setting up an establishment in another member state
in order to benefit from a more favorable tax regime does
not in itself constitute abuse whereby the establishment
can be regarded as a wholly artificial arrangement. It will
be interesting to see how this case law will affect the anti-
abuse clause in the directive and Danish tax law.

3.3 New legislation

3.3.1 Changes in the special scheme for the taxation of
undertakings (Virksomhedsskatteloven)

The Special Scheme for the taxation of undertakings has
existed since 1987 and is used by a large amount of self-
employed taxpayers. The act has been amended with Act
no 992 of 16 September 2014. The amendment aims to com-
bat unwanted tax planning within the special scheme for
the taxation of undertakings.

When using the special scheme the self-employed tax-
payer is granted several tax benefits. Firstly, the tax rate
on earnings that remain in the undertaking is equivalent
to the corporate tax rate. Secondly, interest payments are
deductible in the business income leading to a higher tax-
value than that of interest deductions outside of the spe-
cial scheme. These possibilities have led to tax planning

16 Directive 90/434, last amended with Directive 2009/133.

17 Directive 2003/49.

18 Directive 90/435, last amended with Directive 2015/121.

19 Article 11 of the Merger Directive and Article 5 of the Directive on
the taxation of cross-border interest and royalty payments.
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within the frame of the Special Scheme on Business Taxa-
tion.

One type of tax planning is the placing of private
debt within the business economy. This results in a high
tax value of interest deductions on private debt. To com-
bat this form of tax planning the special scheme contains
an interest correction-mechanism (rentekorrektion). How-
ever, reality was that the level of the interest correction was
lower than the rate, which was to be paid on the private
loan. This meant that the mechanism was not as effective
as planned.

One of the changes in the Special Scheme for the Tax-
ation of Undertakings is that the rate on the interest cor-
rection is calculated in a different way. The new calcula-
tion results in a rate which is more in line with the market
rate. Another change to combat this form of tax planning
is that in case of a negative equity account (indskudskon-
toen),?° the self-employed cannot profit from the possibil-
ity of making savings in the business economy at a low tax
rate. All earnings must be transferred to the private econ-
omy and taxed as personal income thus making it impos-
sible to obtain a tax credit on these earnings.

Another type of tax planning made profit of the thresh-
old of the top bracket tax, which in 2015 is DKK 459.200.
To avoid paying the top-bracket tax, the self-employed
managed their withdrawals from the business economy in
such a way, that their personal income did not exceed the
threshold. The rest of the earnings remained as low taxed
savings within the business economy. In order to finance
private spending, the self-employed took up a loan from
their bank, where the business savings served as collat-
eral. The result was a substantial tax credit on business
savings without a need for an appertaining modest private
spending.

This is countered by the amendment by viewing busi-
ness savings that serve as collateral for debt, which is not
part of the business economy, as withdrawn from the busi-
ness.

The act entered into force as of the income year 2015.
The amendments regarding business assets used as collat-
eral, however, entered into force as of 11 June 2014. Some
further transitional rules apply.

20 A negative equity account is when the amount of debt placed in
the business exceeds the value of the assets.
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3.3.2 Modification on dividends from portfolio shares.

A package for growth was presented by the government on
8 May 2014. Part of this package was to reduce the tax on
dividends from tax exempt portfolio shares. See Inge Lang-
have Jeppesen in Danish Tax News 2014/2. This part of the
package for growth was adopted by the Danish Parliament
as Act No 1375 of 16 December 2014.

3.3.3 New form of company

On 8 October 2014, the government presented a bill
proposing a new form of company: the employee invest-
ment company. It was proposed that this form of company
form should be the subject of a three-year trial. The bill was
passed as Act No 1286 of 12 September 2014. The corporate
aspect of the new form of company is regulated by the Em-
ployee Investment Company Act.!

The purpose of an employee investment company is
to finance investments, loans, or securities in the employ-
ing company. Pursuant to Section 2 of the Act, the com-
pany must be promoted by two kinds of investors: the em-
ploying company and the employees. The employing com-
pany has unlimited liability, while the liability of employ-
ees who invest their salaries is limited to their investment.
This form of company is thus similar to a limited partner-
ship.

However, under Section 1(1)(2b) of the Corporation Tax
Act an employee investment company is taxed as a sepa-
rate taxable entity (similar toan A/S - a public limited com-
pany).

The salaries invested in an employee investment com-
pany by its employees are tax exempt. The tax liability
arises when a dividend is paid to the employee from the
employee investment company.

3.3.4 Tax treaties

On 19 December 2014, the tax treaty between Denmark and
Luxembourg was changed so that pension funds are now
taxable in the source state. This means that Denmark can
now tax pension funds paid from Denmark to people resi-
dent in Luxembourg.??

21 Act No 1284 of 12 September 2014.

22 The protocol was adopted as Act No 1472 of 19 December 2014. The
agreement was reported in Danish Tax News 2014/2 by Inge Langhave
Jeppesen.
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3.4 Case law
3.4.1 The CJEU

The CJEU ruled in Case C-48/13 Nordea Bank Denmark on 17
July 2014.23 The CJEU was asked by the Eastern High Court
(@stre Landsret) whether the now repealed Danish rules
on recapturing losses breached freedom of establishment.

In the period 19962000, Nordea generated losses in
permanent establishments in Norway, Sweden, and Fin-
land. These losses were deducted from income in Den-
mark. In 2000 a restructuring of the offices in Norway, Swe-
den and Finland led to a recapturing of the losses so they
were included in Nordea’s taxable income in Denmark.

The question for the CJEU was whether this recaptur-
ing of losses breached the freedom of establishment. The
CJEU found that the Danish rule was a restriction since the
recapture of losses did not apply to Danish branches of
companies.?* The CJEU considered whether the rule could
be justified as its purpose was to prevent tax avoidance.
The CJEU concluded that the restriction could be justified
but that the principle of proportionality was not satisfied.®

It has been argued in the tax literature that, even
though the Nordea Bank Denmark case dealt with rules
that had been repealed, similar rules still exist. It can
be expected that these current rules in the Corporation
Tax Act (Selskabsskatteloven) and the Tax Assessment Act
(Ligningsloven) will be found to breach the right of freedom
of establishment.26

3.4.2 The Supreme Court (Hgjesteret)

In SKM2014.777.HR, the Supreme Court ruled on whether
an organization could be categorized as charitable. Pur-
suant to Sections 8A and 12(3) of the Tax Assessment Act
it is possible to deduct contributions to charities if they
are granted as gifts or regular payments (Igbende ydelser).
Deductibility requires the organization receiving such pay-
ments to be approved as a charity. The conditions for this
approval can be found in Sections 1-7 of Executive Order
837 of 6 August 2008. Among the conditions are require-
ments for the number of contributors, how the contribu-

23 The case is discussed in detail by Anders Ngrgaard Laursen in
Nordic Tax Journal 2014/2, and by Jens Wittendorff in SU 2014, 256.
24 Paragraph 21.

25 Paragraph 36.

26 See note 13.
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tions are used and the amount of the organization’s capi-
tal.

If the organization receiving the contributions is an as-
sociation (forening), extra conditions apply. One of these is
that the association should have at least 300 contributing
members. If the receiving organization is a trust or similar,
this requirement does not apply.

The question in this case was whether the organiza-
tion qualified as an association or a trust. The Eastern High
Court gave its decision in SKM2013.374.0LR where it was
decided that, since the rules of the organization stated that
its governing body was an "association assembly", the or-
ganization was registered as an association in Denmark,
and it was not supervised by the Danish foundation au-
thorities, the organization was an association. Since it did
not have 300 members it could not be approved as a char-
ity.

In SKM2015.24.HR, the Supreme Court gave its deci-
sion in a case dealing with a doctor resident in Denmark
who worked in Norway in 2007-2009. During this time he
kept his residence in Denmark. Norway categorized the
doctor’s income as income from professional services and
did not tax it. Denmark viewed the income as income from
government services regulated by Article 19 of the Nordic
tax treaty; according to this the income was to be taxed
at source in Norway. This led to a case of double non-
taxation. The case illustrates the tax challenges when the
source state and the residence state categorize income dif-
ferently. The Nordic tax treaty contains a provision on sub-
sidiary taxing rights in order to counter cases of double
non-taxation.

The question in the case was whether the subsidiary
taxing right in Article 26(2) of the Nordic tax treaty allowed
Denmark to tax the income.

The taxpayer argued that since, over the years, Den-
mark had not made use of the subsidiary taxing right, it
had shown passivity and could not exercise the right in his
case.

The Supreme Court concluded that the taxation of the
income was in line with the case law and thus the tax au-
thorities had not shown passivity. Furthermore, the tax-
payer had not received any binding answer from the tax
authorities stating that the income could not be taxed, nor
did the taxpayer have any legitimate expectation that the
income would not be taxed. It was concluded that Den-
mark could apply the subsidiary taxing right in Article
26(2) of the Nordic tax treaty.
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3.4.3 The High Courts (Landsretterne)

In 2012, the Supreme Court gave its decisions in
SKM2012.92.HR and SKM2012.221.HR concerning income
corrections. SKM2012.92.HR concerned an interest-free
loan between two associated enterprises. SKM2012.221.HR
concerned whether a shareholder or a company was
the rightful recipient of the income.?” In both cases, the
Supreme Court decided that Section 2 of the Tax Assess-
ment Act (Ligningsloven) applies to any changes to the tax
assessments of the persons and companies in question.
This affects both the time limits for making changes to
tax assessments pursuant to Section 26(5) of the Tax Ad-
ministration Act and the possibility of making payment
corrections pursuant to Section 2(5) of the Tax Assessment
Act. The Supreme Court’s decisions thus concern the on-
going discussion in Danish tax theory and case law about
the principle of rightful ownership and the doctrine of
reality in taxation.

In December 2014, these decisions were fol-
lowed by two decisions of the Eastern High Court;
SKM.2014.846.0LR and SKM2014.866.0LR. Both cases
concerned whether income attributed to a company in-
stead of its shareholder fell under Section 2 of the Tax
Assessment Act, whether a wrongful attribution of in-
come could be reversed pursuant to Section 29 of the Tax
Administration Act, and whether the payment could be
corrected pursuant to Section 2(5) of the Tax Assessment
Act. Both the reversing of attribution and the correcting
of payment would require the relations to be covered by
Section 2 of the Tax Assessment Act.

In SKM2014.846.0LR, the Eastern High Court stated
that the wording of Section 2 of the Tax Assessment Act
only concerns prices and terms. In the view of the Eastern
High Court, the Supreme Court had not decided that Sec-
tion 2 of the Tax Assessment Act concerns the question of
rightful ownership and thus concluded that there was no
possibility for reversing the attribution of income or cor-
recting payment in the case.

In SKM2014.866.0LR, the Eastern High Court stated
that, since there was no controlled transaction between
the parties but rather payment to the wrongful recipient,
it was not possible to reverse the transaction pursuant to
Section 29 of the Tax Administration Act or correct the pay-
ment.

27 The cases have been discussed by Aage Michelsen in
RR.SM.2013.2, and Jan Pedersen in RR.SM.2012.146.
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3.5 Administrative changes

On 5 February 2015, the Minister for Taxation decided to
abolish the formueskattekurs (the wealth tax valuation).
The rules for this were in points 17 and 18 of Circular No
185 of 17 November 1982. When shares were transferred be-
tween people covered by the Inheritance and Gift Tax Act
(Boafgiftsloven), they could use the wealth tax valuation
for valuing the shares.

The abolishing of the rules was done with Circular no
9054 of 4 February 2015 and is followed by a Signal of Guid-
ance (styresignal) on how the valuation of shares is to be
done.

The National Tax Board (Skatterdadet) decided that the
wealth tax valuation could be used in SKM2015.57.SR. It
was on the basis of this decision that the rules were abol-
ished.

4 Finland

By Kristiina Aimi and Suvi Lamminsivu2®

4.1 Introduction

Only a few legislative amendments regarding taxation
have been announced so far. The next parliamentary elec-
tions will be held on 19 April 2015. The new government is
expected to propose changes in tax law after the elections.
Finland suffers from recession and lack of investments.
Tax reform is considered necessary in order to boost eco-
nomic growth.

The Supreme Administrative Court has issued a num-
ber of interesting rulings. Ruling KHO 2015:9 concerns
withholding taxation of US regulated investment compa-
nies in Finland. The ruling implies that Finland will have
pay withholding tax refunds to third country investment
funds which have been subject to tax at source. The claim
back period is five years. Finland pays an interest rate on
the amount to be refunded.

28 Doctor of Laws and Senior Tax Manager Kristiina Aimé, Faculty
of Law of the University of Helsinki and KMPG Finland and Master of
Economics and Senior Tax Advisor Suvi Lamminsivu, KPMG Finland
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4.2 The Additional budget

The government presented an additional budget to the
Parliament in February. The additional budget includes
the following measures. The threshold for small busi-
nesses that are exempt from VAT is increased from EUR
8,500 to EUR 10,000.

The interest-free payment period for the inheritance
and gift tax under the business succession relief scheme
is extended to seven years from the tax assessment impos-
ing the tax has been completed. Currently, the maximum
period is five years. The purpose is to ease transfers of busi-
ness from the older generation to the next generation.?®

4.3 FATCA agreement between the US and
Finland

The President of Finland approved the FATCA agreement
and related amendments on 20 February 2015. Financial
institutions are required to identify their US clients. They
must report about US clients’ payments and account bal-
ances to the Finnish Tax Administration. Reporting obli-
gation starts in 2015 covering information from 2014.

4.4 Case law of the Supreme Administrative
Court

4.4.1 KHO 2015:11

On 14 January 2015, the Finnish Supreme Administrative
Court (“the SAC”) issued its ruling on a case concerning
the equity ratio test and the applicability of interest deduc-
tion limitation rules. The Finnish limited liability company
“A Oy” had prepared its statutory financial statements ac-
cording to the Finnish Accounting Act and Finnish Ac-
counting Standards (FAS). Pursuant to the general guide-
lines of the Finnish Accounting Board, the company had
booked the accumulated depreciation difference as a sep-
arate entry in the balance sheet. The company was a part
of a group which had prepared the consolidated financial
statements according to the international financial report-
ing standards (IFRS) and recorded the depreciation differ-
ence less deferred tax liability in equity.

Pursuant to Section 18 a (3) of the Finnish Business In-
come Tax Act if the equity ratio of the company (the ratio

29 Source: Laura Ambagtsheer-Pakarinen. IBFD’s Tax News Service,
www.ibfd.org.
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between equity and the total balance) is higher or equal
to the equivalent ratio of the group, the interest deduc-
tion limitation rules are not applicable. The SAC ruled that
when conducting the equity ratio test the depreciation dif-
ference less deferred tax liability in the company’s finan-
cial statements could not be considered as equity for eq-
uity ratio test purposes.

4.4.2 KHO 2015:9

The Finnish Supreme Administrative Court issued on 13
January 2015 its ruling KHO 2015:9 concerning withhold-
ing of tax on dividends paid to US investment fund. The
taxpayer “A” was a US Regulated Investment Company
(“USRIC”) and established in the form of a Delaware Statu-
tory Trust and resident for tax purposes in United States. A
was, in practice, tax exempt in the US and subject to lim-
ited tax liability in Finland. Furthermore, A was a closed-
end investment fund whose common shares were listed on
the New York stock exchange. In the US, A was taxed as
a company and treated as the beneficial owner of the in-
come. A had received dividends from Finland which had
been subject to a withholding tax of 15% based on the US-
Finland tax treaty. A had applied for an advance ruling of
the tax treatment from the Finnish Central Tax Board for
the years 2011 and 2012.

The SAC overruled the ruling of the Central Tax Board
and stated that the dividends paid to A were exempt from
withholding tax in Finland. When examining the case, the
SAC analyzed several criteria and concluded that A was
considered to be mostly comparable to a Finnish publicly
quoted limited liability company engaged in investment
activities although it had certain similarities with Finnish
investment funds as well. According to the SAC, different
tax treatment of dividends paid to resident limited liability
companies and non-resident limited liability companies is
in breach of EU law. As Finnish publicly quoted, limited 1i-
ability companies do not pay tax on dividend income, the
dividends paid to A must be exempted from tax in Finland.
Reference was made to the Articles 63 and 65 of the TFEU
and the Emerging Markets Series of DFA Investment Trust
Company case (C-190/12)%°.

30 KPMG Finland represented the claimant before the Finnish Cen-
tral Tax Board and the SAC.
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4.4.3 KHO 2014:198

On 31 December 2014, the Finnish Supreme Administra-
tive Court issued its decision KHO 2014:198 concerning
the applicability of Finnish CFC rules. The taxpayer “A
Oy” was a Finnish publicly quoted limited liability com-
pany which owned a subsidiary in Malaysia. The sub-
sidiary was 100% owned by its Finnish parent company.
The Malaysian subsidiary was engaged in providing global
IT help desk services, services related to updating anti-
virus databases and conducting research and develop-
ment related to anti-virus programs and software. The sub-
sidiary’s business activities were similar to its parent com-
pany’s business activities. It was unclear whether the ac-
tivities of the Malaysian subsidiary were industrial or com-
parable production activities which would fall outside the
applicability of the Finnish CFC rules.

The SAC pointed out that the activities of the sub-
sidiary were somewhere between industrial production
and service production. The subsidiary carried on active
business which included similar business processes than
in the industry of IT sector. The SAC concluded that the
business activities of A Oy’s Malaysian subsidiary were
considered to be “other production activities” which were
comparable to industrial production activities. Thus, the
A Oy’s Malaysian subsidiary was not considered as a con-
trolled foreign corporation for tax purposes and its income
could not be taxed at the level of A Oy.3!

4.4.4 KHO 2014:184

On 19 December 2014, the SAC issued its ruling KHO
2014:184 concerning transfer of assets and incorporation
of port business carried on by a municipality. According to
Section 52 d (1) of the Finnish Business Income Tax Act,
transfer of assets refers to an arrangement where a limited
liability company transfers without being dissolved all or
one or more branches of its activity with assets, liabilities,
and reserves related to that branch of activity to a limited
liability company continuing the activity, in exchange for
the transfer of shares representing the capital of the receiv-
ing company.

The SAC ruled that incorporation of the port business
carried on by a municipality into a municipality’s 100%
owned limited liability company was considered as trans-
fer of assets pursuant to Section 52 d (1) of the Business
Income Tax Act. The SAC overruled the decision of the

31 KPMG Finland represented the claimant before the SAC.
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Finnish Central Tax Board and returned the case to the
Central Tax Board in order to determine whether the trans-
ferred assets, liabilities, and reserves constituted a branch
of activity.

4.4.5 KHO 2014:161

On 4 November 2014, the Finnish Supreme Administra-
tive Court gave its ruling KHO 2014:161 on tax treatment of
training costs related to Doctor of Business Administration
program. The taxpayer “A” was Master of Economics and
Business Administration and had, for many years, been
the CEO of the Finnish limited liability company “B Oy”,
which was engaged in venture capital investments. Before
that A had worked for more than 20 years in management
positions in different companies. On his employer’s initia-
tive, A had agreed to participate in Aalto University’s Doc-
tor of Business Administration (DBA) training program.
The duration of this program was from 3 to 6 years. Accord-
ing to the agreement, the employer paid incurred training
costs, the application fee of EUR 1 500 and annual fee of
EUR 29 000 plus VAT. The company’s obligation to pay the
training costs would end if A quits his job for reasons be-
yond the company. In this case, A would be liable to com-
pensate the training costs paid by the company for the pre-
vious two years of training preceding the resignation.

The SAC ruled that taking into account the company’s
line of business, A’s position in the company, the report
concerning the content of the training, and the terms of
the training agreement concluded between A and the em-
ployer, the company had acquired the training for its busi-
ness purposes. The SAC stated that the training costs paid
by the company were not taxable income for A.

5 Norway

By Ingvild Brandal Gaasemyr3?

5.1 Introduction

Since the tax reform in 1992, an overall principle for the
tax policy has been to utilize resources in the best possi-
ble manner by a combination of broad tax bases, low tax

32 Senior Tax Adviser Ingvild Brandal Gaasemyr, Tax Law Depart-
ment, Norwegian Ministry of Finance. The author may be contacted
at ibg@fin.dep.no.
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rates and equal tax treatment of industries, businesses and
investments, cf. Prop. 1LS (2014-2015).

The government’s objectives for its tax policies are to
finance the welfare state, secure social mobility, achieve
more efficient use of resources and provide better condi-
tions for Norwegian businesses. The government wants
to strengthen private ownership, and stimulate people to
work, save, and invest. In their joint declaration of assent
(Sundvolden declaration) the government stated that the
tax level should be reduced and that tax revenues shall be
used more efficiently. The government also announced a
goal to simplify regulations in general, including tax regu-
lations.

In October 2014, the Solberg-government (consisting
of the Conservative party (Hgyre) and the Progress Party
(Fremskrittspartiet)) presented its first budget not influ-
enced by the previous government. In the 2015 Budget
the government proposed tax reliefs of approximately 8.3
billion NOK. No significant structural changes concerning
taxation of companies or individuals were proposed. The
proposal included income tax reliefs and reduced duties
on cars and so on. The wealth tax base on real estate was
expanded along with a reduced wealth tax rate and an in-
crease of the basic allowance for net wealth tax. The Gov-
ernment negotiated with its partners, Venstre and Kristelig
Folkeparti, and concluded on a budget agreement on 22
November 2014.

On 21 November 2014, the Ministry of Finance released
a consultation paper on a new Tax Assessment Act. The
aim is to simplify tax assessment regulations by uniting
and harmonizing the rules and thereby, strengthen the tax
payer’s legal protection.

The government has announced a review of agricul-
tural taxation to simplify the regulations and contribute
to more efficient use of resources. Further, the government
has appointed a new Green Tax Commission to propose
tax changes to shift taxation towards environmentally-
harmful activities.

This article will present the most important changes to
Norwegian tax legislation in force as from 1 January 2015.
A list of tax treaties concluded in the second half of 2014
is also provided. The report from the Tax Commission is
presented. Finally, summaries of four Supreme Court deci-
sions in the tax area from that same period are presented.
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5.2 New legislation
5.2.1 Wealth tax

As from 1 January 2015 the net wealth tax rate is reduced
from 1% to 0.85%. The basic allowance increased from
NOK 1 million to NOK 1.2 million (2.4 million for spouses).
At the same time the valuation of business premises and
second dwellings increased from 60 to 70% of the esti-
mated market value. The reduction of the valuation dis-
count for such properties reduced the favorable tax treat-
ment compared to bank deposits and listed shares. See
Innst. 4 L (2014-2015).

5.2.2 Simpler tax rules for partnerships

In the 2015 Budget the government proposed several sim-
plifications to the tax rules applicable to partnerships. The
rules on the place of taxation are changed to ensure that all
persons are taxed in their home municipality. Investment
measures have been simplified. Married partners will now
be treated individually instead of as one partner. The op-
tion for certain partnerships to utilize losses from such ac-
tivity in ordinary income has been abolished. Instead the
losses shall be carried forward for deduction against future
partnership income or gain from realization of the partner-
ship. See Prop. 1LS (2014-2015) chapter 4.

5.2.3 Tax liability for public hospital pharmacies

With effect from 1 January 2015 public hospital pharma-
cies are liable to pay taxes on income from retail activi-
ties in Norway. New procedures will ensure that no cross-
subsidization takes place between commercial and non-
commercial activities in public hospital pharmacies. The
aim of the proposal was to prevent distortion of competi-
tion between public hospital pharmacies and private phar-
macies, and to secure that the financing of public hospital
pharmacies are compatible with the EFTA State Aid regu-
lations. See Prop. 1 LS (2014-2015) chapter 11 and Innst.
4 L (2014-2015) chapter 9. On 4 February 2015 the EFTA
Surveillance Authority announced that the investigation
on Norway’s financing of public hospital pharmacies was
closed due to the tax changes.
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5.2.4 Increased depreciation rate for heavy goods
vehicles, lorries and buses

As from 1 January 2015, the depreciation rate for heavy
goods vehicles, lorries and buses are increased by 2% from
20% to 22%. See Innst. 4 L (2014-2015) art. 17.4.

5.2.5 Exittax

In the 2015 budget, the government proposed amend-
ments to the scheme of payment for exit tax on latent un-
realized capital gains on assets transferred out of the Nor-
wegian tax jurisdiction. The proposal was passed by Par-
liament with effect from 19 June 2014 for tangible assets, fi-
nancial assets and obligations, and with effect from the tax
year 2014 for intangible assets. The exit tax is payable in
seven annual installments. However, the total exit tax be-
comes payable if the asset is realized before the seven year
period expires. Interest is added to the deferred exit tax.
The background for the proposal was a letter of 24 April
2014 from the EFTA Surveillance Authority and new prac-
tice from the EU Court and the EU Commission.

Further, the obligation to provide collateral for de-
ferred exit tax is limited for tax payers moving from Nor-
way to another EEA country. The obligation to provide col-
lateral is now reserved to cases where there is a genuine
risk that the tax payment cannot be recovered.

5.3 Tax treaties

An information exchange agreement with Hong Kong Spe-
cial Administrative Region of the People’s Republic of
China was signed in August 2014. The agreement is a re-
sult of the joint Nordic negotiations with tax havens, and
is mainly in accordance with the OECD Model Agreement
on Exchange of Information on Tax Matters. The new dou-
ble taxation treaty with Cyprus entered into force in July
2014 with effect from 1 January 2015.

A consequence of the abolition of the Norwegian In-
heritance Tax Actin 2014 is that the inheritance tax treaties
with Switzerland and the United States of America expired
on 1 January 2015. The Foreign Account Tax Compliance
Act (FATCA) is effective for information concerning the
2015 tax year, even if the information exchange will take
place in 2016.
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5.4 Norwegian Tax Commission

On 2 December 2014, the Norwegian Tax Commission pre-
sented its proposals in NOU 2014:13 Capital taxation in an
International Economy. The Commission was appointed by
the previous government to examine the corporate tax in
view of international developments. The present govern-
ment modified the mandate to reflect the aim to reduce
taxes and the Commission was further asked to assess tax
depreciation rules. The Commission proposed to reduce
the general tax rate from 27 to 20%. A central recommen-
dation is to retain the current model for taxation of com-
panies. To avoid a rise in income shifting as a result of a
reduced corporate tax rate, the Commission has suggested
to increase taxation on ownership income (dividends, cap-
ital gains, etc.).

Further, a withholding tax on royalties and interest
was suggested. Companies registered in Norway are sug-
gested to always be considered resident in Norway for tax
purposes. The threshold for being a low-tax country is sug-
gested to change from 2/3 to 3/4 of the Norwegian tax
level. Limited deductions for interest paid to related par-
ties are suggested to expand to cover interest paid to un-
related parties as well. Some changes in the depreciation
rates are suggested to better reflect the actual economic
decrease in value. For individual taxation, a new tax on
personal income is suggested to replace the surtax. At the
same time, several reliefs are proposed abolished; home
savings scheme, tax class 2, several deductions etc.

5.5 Case law

5.5.1 Rt. 2014 p. 1057 "Deduction for overseas
withholding tax"

The case concerned the right to claim a deduction for over-
seas withholding tax. The exemption method was intro-
duced in 2004. Among other things, this made dividends
received by a company exempt from taxation. As a conse-
quence, costs related to such dividends were no longer de-
ductible. The year after, a new rule (§6—24) was introduced
that made it possible after all to deduct costs related to in-
come that is tax-free according to the exemption method.
The majority of the court found that overseas withholding
tax could not be considered a cost in the sense of §6-24. In
particular, the majority considered overseas withholding
tax as a consequence of the income, rather than a cost in-
curred to generate it. The court’s minority interpreted this
point differently. It also believed that the introduction of
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§6-24 was meant to re-establish all deductions that were
previously allowed.

5.5.2 Rt. 2014 p. 1025 "Sale of fishing vessel with
accompanying fishing rights"

The main question of the case was whether the sale of two
fishing vessels generated a taxable gain of accompanying
fishing rights. There was also a question on how the fish-
ing rights should be viewed for the purpose of wealth tax.
The two fishing vessels were traded from a sole proprietor-
ship to partly-owned limited companies. The companies
were given permission by the Directorate of Fisheries to
fish commercially and were given the same access to fish-
eries as before. The court found that after the transactions,
it was the companies that had the right to fish, rather than
the active shareholders. A taxable gain had therefore been
realized. Furthermore, the fishing rights should be consid-
ered taxable assets for the purpose of wealth tax.

5.5.3 Rt. 2014 p. 986 "Regular GP’s practice"

The case concerned how the value of the right to receive
municipal payments should be classified for tax purposes
when a regular GP’s practice is traded. If the right is clas-
sified as goodwill, it can be amortized and deducted from
taxable income over time. On the other hand, if it is clas-
sified as an "other intangible asset", it cannot be amor-
tized and would therefore not be deductible. Among other
things, the regular GP scheme involves a payment from the
municipality to the GP for each person on the GP’s patient
list. When a GP’s practice is traded, the patient list is trans-
ferred to the buyer. However, patients are free to switch to
another GP at any time, leading to a reduction in the pay-
ment from the municipality. The court pointed out that the
value of the transferred patient list would deteriorate over
time as patients changed to another GP. The court therefore
ruled that the right to receive municipal payments for each
person on the patient list should be classified as goodwill.

5.5.4 Rt. 2014 p. 822 "Realized gain on convertible
bonds"

A company had issued a bond that gave the lenders the
right to convert the amount owed to shares in the com-
pany at a predetermined conversion price. The bond hold-
ers were later offered the chance to subscribe to shares
at a subscription price similar to the conversion price in
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exchange for revoking their right to convert the bond to
shares. The court came to the conclusion that the differ-
ence between the market price and the subscription price
was a taxable income for bond holders that had taken up
the offer. The court found that the agreement had led to
the convertible bond being transformed into two separate
financial instruments; one regular bond and one subscrip-
tion right. For tax purposes, this meant that the convertible
bond had been realized. As convertible bonds

6 Sweden

By David Kleist and Pernilla Rendahl?3

6.1 Legislative changes
6.1.1 Income tax

Very little has happened during this period in terms of leg-
islative changes relating to income tax. However, a couple
of proposals regarding very significant legislative changes
have been presented or are currently subject to commit-
tee work. Most significantly, in June 2014, a major reform
of the Swedish corporate tax system was presented by the
Committee on Corporate Income Taxation comprising in-
ter alia a proposal to completely abolish the right to deduct
interest expense and other financial expenses in excess of
financial income and the introduction of a 25% basic al-
lowance that would in effect lower the effective tax rate to
16.5% for companies that do not have any net financial ex-
pense.3*

In accordance with the Swedish legislative process,
the proposal was circulated for comments by relevant en-
tities such as the Tax Agency, courts, organizations and
companies. More than one hundred comments were sub-
mitted, almost all of them including harsh criticism and
many of them rejecting the proposal. Among other things,
the commentators meant that the proposal would have a
negative impact on the production of leasehold flats. Sev-
eral commentators were also concerned that the proposal

33 Jur.Dr, Senior lecturer David Kleist The School of Business, Eco-
nomics and Law, Gothenburg University; and Jur.Dr, Senior lec-
turer Pernilla Rendahl The School of Business, Economics and Law,
Gothenburg University. This chapter covering tax news from Sweden
in the period from June 2014 to January 2015.

34 For an account of the proposal, see Kleist, D. ; Rendahl, P. (2014).
Swedish Tax News. Nordic Tax Journal. 2014 (2) p. 268-276.
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would increase the complexity of the corporate tax system.
Moreover, the suggested 50% reduction of losses carried
forward as a means of financing part of the proposal was
perceived as having undesirable retroactive effects.

Taking into account the response to the proposal, it
seems - in my view - unlikely that the government will
present a Government Bill to the Parliament based on the
proposal in its current form in. Some significant changes
would probably first have to be made. It is even possible
that the proposal will not lead to any legislation at all, but
this remains to be seen.

Another important field, which is currently subject to
committee work, is the Swedish rules concerning closely
held companies, that is, companies where the owners are
active. The rules are intended to prevent income derived
from work performed by the owners from being taxed as
income from capital rather than as income from employ-
ment.

Initially, the committee’s work was limited to the tax
rules that are relevant for passing on the ownership of
a closely held company to the next generation. However,
in January 2015, the instructions to the committee were
amended. According to the new instructions, the commit-
tee shall make a review of essentially the entire set of tax
rules relating to closely held companies, meaning that the
committee is free to suggest major changes to these rules.
The review shall be aimed at preventing the shifting of
employment income to income from capital, so the focus
seems to be on protecting the tax base rather than encour-
aging enterprise. At the same time, the dead-line for the
committees work was extended until 1 September 2015.

6.1.2 Value added tax

In January 2015 several legislative changes in the Swedish
VAT Act?* came into force. Besides implementing the final
stage in adapting the place of supply for services sold to
consumers to directive 2008/8/EC also changes as regards
VAT on imports, the exemption for dental technical prod-
ucts and related services have entered into force per 1 Jan-
uary 2015.

Preparatory work 2013/14:16, Swedish Code of
Statutes: 2014:50. One reason for changing the collection
of VAT on imports is to simplify for taxable persons. In-
stead of accounting for VAT separately to Customs upon
importation of goods this is done through the regular VAT
declaration to the Tax Authority from 1 January 2015. The

35 Mervdrdesskattelagen 1994:200.
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main reason for the changes is to simplify since taxable
persons can declare VAT and customs to one authority in-
stead of two and improving the liquidity of the company
since the VAT can be deducted at the same time as the
output VAT is declared.

Preparatory work 2013/14:224, Swedish Code of
Statutes: 2014:940 and 941. In directive 2008/8/EC, a num-
ber of changes to the place of supply of services was sug-
gested and adopted. The last step in the changes concerns
the place of supply of radio and television broadcasting
services, electronically supplied services and telecommu-
nication services when sold from a taxable person estab-
lished in an EU member state to non-taxable persons, that
is, consumers, residing in another member state. The pre-
vious provisions result in taxation in the place where the
supplier of these services is established (origin), whereas
from 1 January 2015, these services are taxed where the
consumer is resident or usually resides (destination).

To simplify, a mini one-stop shop (MOSS) was intro-
duced at the same time. The suppliers that are tax liable
for the supplies to consumers are not required to register
for VAT in all member states where their customers are re-
siding, but use one contact point for declaring their VAT.
For example, a Swedish supplier registered for VAT in Swe-
den uses the Swedish Tax Authority as contact point, ac-
counting VAT including sales of television and broadcast-
ing services, electronically supplied services, and telecom-
munication services to consumers residing in other mem-
ber states. The Swedish Tax Authority then forwards the
declaration and payment to the Member States concerned.

At both, EU level and national level explanatory mate-
rials from the Commission and the Swedish Tax Authority
has been published. These are non-binding in character
but are based on the changes in the Council implementing
regulation of 7 October, 2013, which are directly applica-
ble in all member states.3¢ The explanatory materials use
presumptions meaning that the taxable persons need to
provide documentation validating where the non-taxable
buyer is residing. It has proved to be difficult to uphold the
documentation requirements, especially for smaller com-
panies.

Preparatory work 2014/15:1, Swedish Code of Statute
2014:1492. The change in the treatment of sales of den-
tal technical products mainly affects intermediaries as the
exemption since 1 January 2015 requires the products to
be sold by a dentist or dental technician. Intermediaries

36 Council implementing regulation (EU) No 1042/2013 of 7 October
2013 amending Implementing Regulation (EU) No 282/2011 as regards
the place of supply of services.
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not fulfilling the requirement are thereby selling a taxable
product. The intermediaries selling taxable dental techni-
cal products then also may deduct input VAT.

Another change, proposed in the same preparatory
work, covers the possibility to use a simplified invoice. Pre-
viously, the invoiced amount for issuing a simplified in-
voice was 2000 SEK, as from 1 January 2015, it is changed
to 4000 SEK.

Preparatory work 2014/15:5, Swedish Code of Statute
2014:1505. This covers minor changes including an adap-
tion of the Swedish VAT Act to the VAT directive regarding
non-VAT territories and an adaption to changing the com-
petent authority to issue permissions for export shops at
airports to the Swedish Tax Authority.

6.2 Case law
6.2.1 Income tax

In a large number of cases, Hogste Forvaltningsdomstolen
(HFD) has granted rehearing of old court cases on the basis
of the ne bis in idem principle, that is, on the right not to be
tried or punished twice, which follows from the European
Convention for the Protection of Human Rights and Fun-
damental Freedoms and from the Charter of Fundamental
Rights of the European Union. This principle was first ac-
cepted by HFD as having an impact on Swedish tax law in
its ruling HFD 2013 ref. 71.

So far no new legislation that deals with the ne bis in
idem problem in Swedish tax law has been enacted. Hence,
there is some uncertainty as to how the Tax Agency and the
prosecution shall coordinate their work. The ne bis in idem
problem in Swedish tax law mainly stem from the fact that
criminal charges are tried by the regular courts, whereas
tax surcharges (which according to the jurisprudence of
the European Court of Human Rights are also to be con-
sidered as a form of criminal penalty) are tried by the ad-
ministrative courts in a separate court system.

6.3 Value added tax
6.3.1 Introduction

In addition to the two cases shortly described below, there
are three other VAT cases that have been decided upon
in the period from June 2014 until January 2015. One case
concerns the aftermath in the Swedish courts due to the
Graphic Procédé case from the Court of Justice of the Eu-
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ropean Union.?” The latest case confirms the current po-
sition, whereby it is not undue for the tax authority to
change the taxation by using after taxation and conse-
quential changes. 38

Two other cases concerns appealed decisions from the
Board of Advanced Rulings. The first concerns the appli-
cation of 6% VAT on swimming courses provided to chil-
dren with disabilities, whereas the previous case law has
applied 25% VAT on courses given to babies and small chil-
dren up to the age of four, on the reason that it was not cov-
ered by sporting activity in the VAT provisions (idrottslig
verksamhet).?® HFD claims that the main difference be-
tween the cases is that the purpose of the courses for
the children with disabilities is to learn to swim indepen-
dently.

The other appealed decision from the Board of Ad-
vanced Rulings concerns taxable services. A non-profit or-
ganization is delivering taxable services of control of con-
tractual wages (ackordskontroll) for their members and
non-members. The organization can no longer charge non-
members due to a decision in the Swedish Labour Court
on 24 October, 2012 and therefore raises the member fee to
cover the costs for their service.*°

6.3.2 HFD 2014 ref. 40

This case was decided on 18 June 2014 and concerns the
revaluation of the taxable amount on services carried out
by a holding company to its subsidiaries. The Swedish Tax
Authority estimated the taxable amount based on the costs
for performing the services whereas the company argued
that the price for the services to its subsidiaries was com-
parable to another group of companies acting in the same
market.

The basis for revaluation of the taxable amount is
found in Article 80 in the VAT directive and implemented
in chapter 7 sec. 3 a ML. The purpose of the provision is
to obstruct tax avoidance through lowering prices between
closely related companies. One of the possibilities to reval-
uate the taxable amount is when the actual compensation
for the provided services is lower than the market price.

37 Case C-88/09 Graphic Procédé [2010] REG 1-1049 and the descrip-
tion of the Swedish VAT case HFD ref. 14 in Swedish Tax News, Nordic
Tax Journal 2014:2, p. 275-276.

38 See case 3336-3338-13, delivered 20 October 2014.

39 See case 8453-13, delivered 21 November 2014 compared to HFD
2012 ref. 71.

40 See case 3855-14, delivered 17 December 2014.
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The subsequent question then is what the tax authority
and the company need to prove in such situations.

HFD starts by referring to that it is the tax authority
that shall prove that the compensation actually received
is lower than the market price. However, in transactions
between closely related companies showing that the com-
pensation is lower than the costs for providing the services
fulfils the burden of proof. Subsequently it is then for the
company to prove that it is probable that the actual com-
pensation is comparable to the market price. In this case,
the court ruled in favour of the tax authority.

6.3.3 HFD 2014 ref. 73

This case concerns intermediation of payment services
and if such services are exempted from value added tax
in accordance with Chapter 3 sec. 9 ML (the implementa-
tion of Art. 135.1.d in the VAT directive) or not. The interme-
diary is a subsidiary to a parent company which provides
payment services. The subsidiary actively calls on poten-
tial customers, analyzing their need for payment services.
If the customer accepts, a contract between the customer
and the parent company is made and the parent company
thereafter handles the customer. The payment service is
thereby provided by the parent company to the customer.

HFD reaches the conclusion that the services provided
by the subsidiary to the parent company is an intermediary
services. Since the payment service provided by the par-
ent company is exempt from VAT, the intermediary service
from the subsidiary is also exempt.



