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Abstract

This is a comparative survey of two national legal frameworks in Finland and Ka-
zakhstan providing the elderly in assisted care homes with an opportunity of socio-
cultural inclusion. The study departs from the evolving international standards of
ageing, which dictate legal obligations to provide the elderly in residential care with
access to socio-cultural activities. Our analysis continues with explorations how
these standards are reflected in legislation of two selected states. We deliberately
selected these two jurisdictions, different in many respects, the most significant of
which are the current state of the welfare system and the approach towards elderly
care. The residential care in Finland is the primary responsibility of the state, a com-
mon modern solution adapted to meet the realities of the modern volatile labor
market, career and self-oriented life style and hectic differentiating global economy.
In Kazakhstan such care is provided by the state only for those older persons who
are in difficult life situation, whereas the able relatives are legally responsible for
providing care for the elderly in need of 24/7 assistance. Respectively Kazakhstan’s
social order relies extensively on family ties.

Our analysis covers the status of the elderly residing both in 24/7 institutional
care and in the so-called serviced apartments where the elderly are not in constant
care. Rather than drawing on the generalized status of dependency we keep up
with the premise that the elderly are special-rights holders. This limitation leaves
studying the position of other individuals under public custody out of the present
research agenda. Relying extensively on legal analysis, we employ, in particular, a
comparative law method and empirical studies, i.e. the interviews with the aged
rights holders.
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After we examined how the opportunities for socio-cultural inclusion of the
elderly are implemented in two selected jurisdictions with principally different wel-
fare systems, we found that the problem in question is topical for each of the states
under consideration. In light of the evolving international law standards institu-
tional practices in both jurisdictions must be sensitive to the issue of socio-cultural
inclusion. The socio-cultural dimension of the wellbeing of the elderly, especially
with respect to those who are in 24/7 care, should be incorporated in the legal sys-
tem of Kazakhstan just as it exists in the statutory law of Finland.
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The rights of the elderly, assisted care homes, social inclusion, participation in so-
cio-cultural life, Finland, Kazakhstan.

1. Introduction

This article contributes to a wider human-rights discussion of the inclusive society
for all ages. Although all elderly persons have the right to take part in social and cul-
tural life on equal footing with others, opportunities for socio-cultural inclusion are
limited for those elderly persons who are compelled to live in assisted care homes.!
The set of difficulties which the elderly persons residing in assisted care homes can
encounter while pursuing everyday activities is foreseeable. For instance, the 2014
interviews which were conducted with residents of the assisted care homes in the
Raisio municipality of Finland have shown that there are many serious impedi-
ments regarding the inclusion of the elderly in the socio-cultural life of the institu-
tion. Being confined to intensive-care units around the clock restricts opportunities
for social communication. It is difficult for the elderly to get to know each other and
find like-minded companions. Many of those interviewed admitted that not every
resident of the assisted care homes is willing to communicate with each other. Many
other interviewed persons required special assistance with simple activities, such as
the use of the T'V. For example, TV programs for adults are aired in Finland in the
original language with text subtitles. Those who are unable to understand foreign
languages or who cannot read the text subtitles owing to impaired vision cannot
watch TV. At the same time, television is often the only available leisure activity for
the elderly in residential care. These and other difficulties suggest that the elderly
need special assistance in implementing their right to take part in socio-cultural life
under institutional conditions.

Although the UN Open-Ended Working Group on Ageing recognizes that ef-
forts by governments, relevant UN bodies and civil society “have not been sufficient

1 Referring to the assisted care homes or the institutions, we discuss both the entities providing
residential or 24/7 care for the elderly and serviced apartments providing accommodation and
necessary services for the elderly.
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to promote full and effective participation by and opportunities for older persons in
economic, social, cultural and political life” (UN General Assembly 2012), it does
not address the problems of social and cultural inclusion in residential care. Nor has
the theme of the socio-cultural inclusion of the elderly persons residing in assisted
care homes as yet received sufficient academic attention, neither in Finland and
Kazakhstan, nor worldwide. In effect, the socio-cultural dimension of the wellbeing
of the elderly under residential care is not conceptualized by legal scholars as being
an integral part of the elder law. Black’s Law Dictionary defines elder law as the field
of law “dealing with the elderly, including such issues as estate planning, retire-
ment benefits, social security, age discrimination, and health care” (Garner 2007,
557). Similarly, modern legal research on the elderly in residential care is somewhat
preoccupied with the issues of non-discrimination (Gaughan 2008); the rights to
housing, social security and medical care (Rodriguez-Pinzén and Martin 2003); the
rights to human dignity and privacy (Kanter 1991/1992; Knaplund 2009); preven-
tion of elder abuse (Kapp 2003; Loue 2001); or even more specifically, the preven-
tion of financial abuse of the elderly (Pearce et al. 2009; Catalano and Lazaro 2008).
We join de Hert and Mantovani who argue for the necessity of recognizing the
elderly as specific human-rights holders (de Hert and Mantovani 2011).

Our main goal is to argue for the significance of a clear national legal obliga-
tion to provide the elderly in residential care with access to socio-cultural activities.
Two concrete research questions were formulated in order to meet this goal. 1. Is
the existence of such an obligation an indicator of a shift from a service-delivery
model to a human-rights based approach towards the position of the elderly? 2.
How can an effective mechanism be ensured of implementing the corresponding
right of the elderly in residential care to socio-cultural inclusion? We study how the
evolving international legal standards of the right of the elderly inside the assisted
care homes to socio-cultural inclusion or participation in social life — we treat these
concepts as synonyms — are reflected in the national legal systems of Finland and
Kazakhstan. The claim for such a legal obligation is illustrated with the results of
interview studies.

2. Methods

This study follows one of the comparative law approaches designed by Walter Hug
in his 1932 publication “The History of Comparative Law”, i.e. it concentrates on
comparing two different stages of development in two legal systems. Hug sug-
gested five possible groups of comparative legal studies: 1. Comparing national
and foreign legal systems in order to find similarities and differences; 2. Analyzing
solutions which various systems offer for a given legal problem; 3. Investigating
causal relationships between various legal systems; 4. Comparing several stages
of various legal systems, and 5. Examining legal evolution generally, according to
periods and systems (Hug 1932). We deliberately selected for our analysis these
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two legal orders - Finland and Kazakhstan - which are different in terms of size of
the population, geographical coverage, stages of economic development, etc. True,
both jurisdictions share one common feature, i.e. they can be placed within civil-
law legal families (Kembayev 2012; Husa 2015). Yet it would be more precise to
differentiate Finland in a separate category within the Nordic legal family due to
the “obvious similarity, as well as historical and geographical connections” (Husa
2015, 228-229) between the five Nordic states (Denmark, Finland, Norway, Ice-
land, and Sweden). As for the major differences between Finland and Kazakhstan
significant for our discussion, there are: 1. the current state of welfare system and
parallel laws, and 2. culturally-determined approaches and expectations concern-
ing the elderly care. In particular, Section 4 of this article shows that Finland is
a state with a developed welfare system where the residential elderly care is the
primary responsibility of the state. In contrast, the welfare system of Kazakhstan
provides the right to such care only for the elderly who are in a difficult life situ-
ation. The primary obligation to provide care for the elderly in need of 24/7 as-
sistance is still vested in children or grandchildren. Based on the human-rights
approach towards the problem discussed, we argue that ensuring the participa-
tion of the elderly in socio-cultural life inside the assisted care homes is relevant
for both Finland - the state with the developed welfare system — and Kazakhstan
- the state undergoing a transitional period, when it comes to the construction of
welfare system. Said orientation on the legal dimension of implementing human
rights distinguishes our approach from comparative policy analyses across the
nations undertaken in the field of social sciences. Yet we remain aware of such
comparative policy studies (see, e.g. Bender et al. 2014).

Respectively, this study is based on the examination of academic and legal
sources in the field of international human-rights law and the national laws of
Finland and Kazakhstan. Legal analysis constitutes the primary research method.
Practical data obtained as the result of interviews with the rights holders regard-
ing the inclusive practices in service institutions for the elderly is examined against
the background of national legislation and interpretations of the right to take part
in social and cultural life given by the UN Committee on Economic, Social and
Cultural Rights (hereinafter: the ESCR Committee), the European Committee of
Human Rights.

3. International law standards regarding social inclusion of
the elderly

Although many international law documents employ the term “social inclusion’, the
exact meaning of this term remains somewhat vague and dependent on concrete
circumstances. Legal terminology assigns to the term “inclusion” a literal meaning
of being “contained as a part of something” (Garner 2007, 777). Hence, social and
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cultural inclusion can be understood as the state of being a part of the society and its
cultural life. As applied to the situation of the elderly inside the assisted care homes
we could argue that inclusion in socio-cultural life implies access, participation and
contributions (insofar as it is possible) of the elderly in the local community, that
is, in institutions for the elderly as well as in socio-cultural events organized both
inside the respective institution and outside the institutional walls. Such events in-
clude, but are not limited to, the following: everyday routines in the assisted care
homes, including conversations and more broadly communication with others; lo-
cal socializing activities, such as coffee breaks and other leisure activities, i.e. dis-
cussions or reading circles, as well as artistic performances, various exhibitions, etc.
Our approach is based on the interpretation of the UN ESCR Committee regarding
participation in cultural life. In General comment No. 21 to the CESCR the Com-
mittee claims that “there are, among others, three interrelated main components of
the right to participate or take part in cultural life: (a) participation in, (b) access
to, and (c) contribution to cultural life” (UN Committee on Economic, Social and
Cultural Rights 2009, par. 15).

From the perspective of international human rights, achieving social and cul-
tural inclusion requires public authorities to undertake positive measures to meet
the needs of different individuals in order to create environments where everyone
enjoys equality of opportunity to participate in social life. Social exclusion results
from socio-economic disadvantage characterized by such factors as, e.g., unem-
ployment and/or from certain pre-given characteristics as, e.g., sex, age, disability,
etc. Since we depart from the premise that the elderly are right holders distinct from
other individuals with the generalized status of dependency, we look at the problem
of socio-cultural inclusion of the elderly from the positions of non-discrimination
and equality. Universally prohibited grounds for discrimination as enshrined by
common article 2 on the prohibition of discrimination in the Universal Declaration
of Human Rights (1948) and in both international covenants to which Finland and
Kazakhstan are state parties, i.e., the International Covenant on Civil and Political
Rights (1966; hereinafter: the ICCPR) and the International Covenant on Econom-
ic, Social and Cultural Rights (1966; hereinafter: the ICESCR) regard “race, colour,
sex, language, religion, political or other opinion, national or social origin, property,
birth or other status”. Since age is not specifically mentioned as a prohibited ground
for discrimination, neither by these covenants nor by the Universal Declaration of
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Human Rights, the prohibition of discrimination on the grounds of “other status”
could be interpreted as applying to age.?

International legal regulation at the regional level takes a more nuanced ap-
proach and mentions age as a prohibited ground for discrimination. Although
Finland and Kazakhstan do not belong to one regional organization, the regional
human-rights treaties relevant for each of these two states specifically prohibit dis-
crimination of age. Although art. 1 of Protocol No. 12 to the European Convention
for the Protection of Human Rights and Fundamental Freedoms (hereinafter: the
ECHR)’ is silent about age discrimination, the Revised European Social Charter
calls for the introduction of positive measures targeted at the social inclusion of
the elderly. According to art. 23 of the Revised European Social Charter (Council
of Europe 1996), to which Finland is a state party, the state parties need to adopt
measures enabling the elderly to play an active part in public, social and cultural life
in order for them to remain “full members of society”. Pursuant to the Explanatory
Report to the 1988 Additional Protocol to the European Social Charter, the expres-
sion “full members of society” implies that the elderly must not be restricted in
their access to societal activities and functions, even if an elderly person is retired
or restricted in their legal capacity. More particularly, according to par. 45 of the
Explanatory Report, this expression means that elderly persons should not be os-
tracized on account of their age, as the right to take part in society’s various fields of
activity is not granted or refused depending on whether an elderly person is retired
or is still vocationally active or whether such a person is still of full legal capacity or
is subject to some restrictions in this respect (diminutio capitis; Council of Europe
1988). The clause “full members of society” is closely connected with the idea of
participation in socio-cultural life. Yet again art. E of the Revised European Social
Charter is silent about age as a prohibited ground for discrimination.”

2 Such statement is given by the ESCR Committee in its General Comment No. 6 to the ICESCR. In
particular, the Committee notes that “while it may not yet be possible to conclude that discrimi-
nation on the grounds of age is comprehensively prohibited by the Covenant, the range of mat-
ters in relation to which such discrimination can be accepted is very limited. Moreover, it must
be emphasized that the unacceptableness of discrimination against older persons is underlined
in many international policy documents and is confirmed in the legislation of the vast majority
of States. In the few areas in which discrimination continues to be tolerated, such as in relation
to mandatory retirement ages or access to tertiary education, there is a clear trend towards the
elimination of such barriers. The Committee is of the view that States parties should seek to
expedite this trend to the greatest extent possible” (UN Committee on Economic, Social and
Cultural Rights 1995).

3 This article 1 mentions such prohibited grounds for discrimination as “sex, race, colour, lan-
guage, religion, political or other opinion, national or social origin, association with a national
minority, property, birth or other status” (Council of Europe 2011).

4 Likewise in art. 1 of the Protocol No. 12 of the ECHR, the Revised Social Charter mentions as
prohibited grounds for discrimination the following: “race, colour, sex, language, religion, po-
litical or other opinion, national extraction or social origin, health, association with a national
minority, birth or other status.”
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Regionally Kazakhstan belongs to the Commonwealth of Independent States
(hereinafter: the CIS). In 1998 a separate document was adopted at the level of
this organization which deals with the rights of the elderly, i.e. the Elderly Charter
(Khartiia pozhilykh liudei SNG; Commonwealth of Independent States 1998). The
Charter gives due recognition to the issues of social inclusion of the elderly. It em-
phasizes that the elderly should be provided with an opportunity to effectively par-
ticipate in and contribute to the life of the society. It also reinstates that the elderly
persons residing in the assisted care homes have the right to the services which
meet the standards of human rights and dignity. The right to actively take part in
social life is also mentioned by this document. Although this Charter is a political
recommendation lacking binding legal force, it advises CIS member states to use its
provisions as guidelines for further developing national statutory law. The Charter
calls upon the CIS member states to guarantee full implementation of the rights of
the elderly in their national policies.

4. Social and cultural inclusion of the elderly in residential
care: national legal regulation

4.1 Finland

The theme of socio-cultural inclusion of the elderly residing in assisted care homes
is especially topical for Finland, where, according to the information provided by
the Ministry of Social Affairs and Health, “more than 50,000 people receive 24-hour
care outside private homes (sheltered housing with 24-hour assistance, old people’s
homes or long-term care at health centre hospitals)” (Finland, the Ministry of So-
cial Affairs ... 2013YEAR). Finland implements the Nordic welfare system based
on the principles of equality, universality of social rights and public responsibility
for providing services for the population (Kotkas 2012). Nowadays, the health-care
system of Finland can be characterized as being a patient-centered one (Tanen-
baum 2015. YEAR, 273). The same comment can be addressed to the welfare sys-
tem. Finnish courts consider cases of violations of individual patient rights and the
rights of the clients of welfare services. However, until the 1970s, the legislator and
the courts in Finland looked at the welfare system from a perspective of service
providers, considering this system to be a rather rigid state-steered conglomera-
tion. If the quality of welfare services was to be improved during this period, this
took place via administrative reforms and implementing internal review processes
within public administration. Much depended on relatives and families. Yet already
in the 1950s the assisted care homes began to differentiate from the earlier general
“poor houses”. It is peculiar, however, that the elderly in those homes which were
able to work had to work for the institution, having been engaged in, e.g., farming.
Moreover, the elderly were lacking many basic rights, such as the right to possess
property, the right to freedom of movement, etc. (Paasivaara 2002). The sad fact is,
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however, that due to a massive move of the Finnish population from the country-
side to the cities in the 1960s and 1970s many elderly persons were bound to a life in
the countryside without care from relatives. In the cities, due to the intensified work
life, fewer chances were left for the relatives to look after their elderly parents (Paa-
sivaara 2002, 154). In order to deal with such hurdles the 1971 Public Healthcare
Act obligated municipalities to introduce new supervisory mechanisms over the
wellbeing of the elderly (Koskinen et al. 1998). The shift towards the client-oriented,
i.e., human-rights-based approach towards the welfare services started in the 1980s
when the administrative courts began to concentrate on the essence of individual
rights while considering disputes regarding the delivery of welfare services. How-
ever, it was only during the 1990s that special legislation on patient and welfare
client rights was enacted.

Hence, extensive social welfare services have been provided in Finland on a
universal basis for the population since the 1980s (Kotkas 2012, 261). For instance,
as specified by the 2014 Social Welfare Act (1301/2014) (Sosiaalihuoltolaki), mu-
nicipalities are in charge of providing residential care for the elderly (Finland, Social
Welfare Act 2014). At the same time informal residential care provided by the rela-
tives is also important. Following the data provided by the Ministry of Social Af-
fairs and Health, “approximately one half of those relying on informal care - nearly
20,000 people — would be in 24-hour care without the informal carer (in sheltered
housing with 24-hour assistance or in institutions)” (Finland, the Ministry of Social
Affairs ... 2013YEAR).

Considering constitutional regulation of social inclusion, one departs from
Section 6 of the 1999 Constitution of Finland which stipulates that age is among
the prohibited grounds for discrimination.” Likewise, the 2004 Non-Discrimination
Act (21/2004) includes age in the inventory of such grounds.® Furthermore, the
Constitution provides that everybody has the right to participate and influence the
development of society as well as one’s own living conditions.” Furthermore, Sec-
tion 19 of the Constitution of Finland (1999) guarantees the right to social security
as those “who cannot obtain the means necessary for a life of dignity have the right
to receive indispensable subsistence and care”. This section specifically mentions

5 Section 6 of the Constitution of Finland provides that “[n]o one shall, without an acceptable
reason, be treated differently from other persons on the ground of sex, age, origin, language,
religion, conviction, opinion, health, disability or other reason that concerns his or her person”
(Constitution of Finland 1999).

6 Section 6 of this Act reads that “[n]Jobody may be discriminated against on the basis of age,
ethnic or national origin, nationality, language, religion, belief, opinion, health, disability, sexual
orientation or other personal characteristics. The prohibition of discrimination based on gender
is covered by the provisions of the Act on Equality between Women and Men (609/1986)” (Fin-
land, Non-Discrimination Act 2004).

7 In accordance with Section 2 of the Constitution of Finland (1999), “democracy entails the right
of the individual to participate in and influence the development of society and his or her living
conditions.”
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that “everyone shall be guaranteed the right to basic subsistence ... during old age”
Adequate social, health and medical services and the right to housing are also guar-
anteed to everyone by this Constitutional provision.

The principle of democratic participation with respect to welfare services for
the elderly can be distilled from the provisions of the 2012 Act on Supporting the
Functional Capacity of the Older Population and on Social and Health Care Servic-
es for Older Persons (980/2012) (Laki ikddntyneen vieston toimintakyvyn tukemis-
esta sekd idkkdiden sosiaali- ja terveyspalveluista) — hereinafter the 2012 Act. This
Act contains provisions aiming at promoting equality for the older population. This
Act emphasizes the issues of participation of the elderly in residential care in socio-
cultural life within the institutions. More particularly, art. 13 of this statute guaran-
tees that services for the elderly should “support the wellbeing, health, functional
capacity, independent living, and inclusion of older persons”

The implementation of the 2012 Act, stipulating the obligation of public au-
thorities to ensure social inclusion of the elderly in the assisted care homes, is sup-
ported by a mechanism entailing several procedures within public organs and agen-
cies. The active role in this procedures is assigned to the Ministry of Social Affairs,
municipalities as service providers, the Finnish National Supervisory Authority for
Welfare and Health - Valvira, the Patient and Social Ombudsman, and, of course
the courts of law. Shortly after the adoption of the 2012 Act the Ministry of Social
Affairs and Health of Finland and the Association of Finnish Local and Regional
Authorities designed a document, entitled “Quality recommendation to guarantee a
good quality of life and improved services for older persons” (Finland, the Ministry
of Social Affairs ... 2013YEAR). Safeguarding the diverse inclusion of older people
is a cross-cutting principle of these recommendations (ibid., 17). According to these
recommendations, a client-based approach to inclusion means “taking part in the
planning of your own services, handling of your own affairs as a client and assess-
ing the quality of the services, even when you have lost some of your functional
capacity” (ibid., 17). Finally, in 2014 Valvira issued recommendations for private
and public service providers, requiring that health-care professionals draft a “self-
assessment plan’, recording inter alia the clients” social functioning and well-being
(Finland, the Finnish National Supervisory Authority ... 2014 YEAR). Hence, the
personnel of the assisted care homes for the elderly in Finland are required to draft
a personal plan for every elderly person residing in their institution which takes
into account the social dimension of the clients’ background. Since the obligation
to ensure socio-cultural inclusion is a statutory-entrenched obligation, failures in its
fulfillment can be challenged before the courts of law. Yet entailing the court mecha-
nism can be skipped in case of successful dispute resolution via two authorities, i.e.
the Patient and the Social services Ombudsmen. Art. 6 of the 2012 Act stipulates
that the evaluation of the adequacy and quality of welfare services for older persons
is vested in the municipal Social services Ombudsman, who considers the results of
such evaluation, based on feedback from service users, their family members and
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other persons close to them as well as municipal staff of such evaluation in annual
reports. If the dispute regards the violated right of access to health-care services, the
1992 Act on Patient’s Position and Rights (785/1992) introduced the mandate of a
Patient Ombudsman. In accordance with art. 11 of this Act, the Patient Ombuds-
man “shall be appointed for health-care units”. This Ombudsman is charged with
the following functions: advising patients in issues concerning the application of
this Act; informing patients of their rights; and acting otherwise for the promo-
tion and implementation of patient rights. The Patient Ombudsman is, however,
not charged with the function of assisting the individuals in submitting court com-
plaints on violations of patient rights.

4.2 Kazakhstan

Kazakhstan shares the Central Asian tradition of elderly care, based on family
members’ commitments. In accordance with long family traditions, elderly parents
rarely remain living alone. Most parents live in the household of one of their sons
(Stasevitch 2009, 102). These traditions originate in Tengriism - the beliefs of an-
cient Mongols that existed even before the Kazakhs accepted Islam (Dmitriev 2006,
124). The customary family law of the Kazakhs, hence, prioritizes the respect for the
elderly, which is taught to the children since their early childhood. In particular, ac-
cording to the still valid social norms, children are prohibited from arguing against
their elderly relatives; raising their voice is unacceptable (Dmitriev 2006).

Said cultural approach towards elderly care is reflected in the modern legisla-
tion of Kazakhstan. The 1995 Constitution provides that able-bodied children are
obligated to take care of their non-able-bodied parents (art. 27 par. 3). Respectively,
the 2011 Code “On marriage (matrimony) and family” (O brake (supruzhestve) i
seme) stipulates that the able-bodied children of age capable to work are obligated
to provide “maintenance and care” for their unable-bodied parents in need of their
help and care. The principles of such an approach are comparable to those of Fin-
land before the modern Finnish welfare model was introduced in the 1960s. Failure
to provide care should be compensated by additional maintenance obligations due
to art. 132 of this Code. In case there are no children, the obligation to provide
maintenance for the elderly in need is vested in their grandchildren (arts. 139 and
141). If the children fail to provide care in person, the parents have the right to claim
alimonies for substitute care on the basis of art. 145 of the same Code. According
to the 2015 Review, provided by the Supreme Court of the Republic of Kazakhstan,
during the first nine months of 2015 all courts of general jurisdiction considered
136 cases where the parents claimed alimonies from their children for substitute
care (Obobshchenie vytekaiushchim ... 2015). The failure to provide maintenance
for the unable-bodied elderly parents in need for more than three months is punish-
able under Article 139 of the 2014 Criminal Code by the restriction of liberty for up
to two years or alternatively by deprivation of liberty for the same period.
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As for public residential services for the elderly, the 2008 Law of the Republic
of Kazakhstan “On special social services” (O spetsialnykh sotsial'nykh uslugakh)
stipulates that special social services are a complex of services, ensuring for a per-
son (a family) in difficult life circumstances the conditions for overcoming social
problems which are targeted to creating equal opportunities to participate in social
life (art. 1 par. 1). Art. 6 par. 7 of this law specifies that a lack of ability to serve
own deeds due to old age or illness is among such “difficult life circumstances”.
Respectively, there are only 55 assisted care homes for the elderly in Kazakhstan
(Kazakhstan, Kolichsetvo i struktura 2014YEAR). Hence, the issue of socio-cultural
inclusion of the elderly in residential care in Kazakhstan remains outside the realm
of legal regulation. Respectively, no legal or administrative mechanisms can be en-
tailed in order to promote or implement such inclusion. This strongly speaks for
the necessity to consider incorporating the right of the elderly in residential care to
socio-cultural inclusion in the 2008 Law of the Republic of Kazakhstan “On special
social services”.

5. Interview studies

In order to check how the 2012 Act is implemented, our team in Finland inter-
viewed 38 elderly residents of the assisted care homes in Kuopio City in the Suo-
katu, Mdnnisto institution with two units, i.e. Viindold and Ilmatar, and the Alava
assisted care homes. Our colleagues in Kazakhstan conducted a mirror interview
study with 80 interviewed persons in the Ardager assisted care home of Almaty City.
When it comes to Finland, the questions to the elderly were approved by the Turku
University Central Hospital (TYKS) Ethical Committee. There is no requirement of
obtaining a statement from an ethical committee in Kazakhstan. We focused on the
opinions of the elderly, not the opinions of the staft of the above-mentioned institu-
tions. This is due to the fact that we concentrate on the experiences of the service
recipients and not its service producers. The criteria for selecting the elderly for the
studies were as follows: a) willingness and ability to communicate; b) residing in
the assisted care homes for at least 1 month before the interview. The interviewees’
gender is not relevant to the research topic. It is sufficient that the respondent be a
resident of a 24-hour care unit. Each interview lasts 15-20 minutes.

The interview questions aimed at exploring individual attitudes and wishes of
the elderly towards participation in social, cultural, sport and recreational activi-
ties inside the institution. In particular, we targeted to find out the following: how
much interest do the elderly have in communication and socio-cultural activities;
are there enough socio-cultural events organized in their institution; do relatives
take an active role in providing opportunities for the elderly to take part in socio-
cultural activities; how exactly does the service institution assist the elderly in par-
ticipating in such events (providing information; providing assistance with trans-
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portation, etc.); how much contact do the elderly still have with the outside world
by being capable of, e.g., communicating over the telephone?

The questions, asked in the Finnish and Kazakh languages respectively, are the fol-
lowing:

o How often do your relatives or friends visit you?

« How interested are you in communicating, spending time or doing something
together with other people?

o Do you feel that the service institution organizes enough social activities? How
does the service institution help you to participate in such events?

« How do you communicate with others (phone, letters, other)? Do you follow the
news?

The interviews revealed that most elderly persons (102 individuals out of 118)
in the institutions were extremely interested in spending time and talking to others.
When it comes to the visits of relatives, the results were expectable. In Almaty the
vast majority of the respondents (55 individuals out of 80) did not have relatives
who could visit them. In Kuopio only four persons out of 38 did not have visitors.
This is explained by the main approach of the welfare system in the two states under
consideration. Since the Kazakh Constitution charges the children with the respon-
sibility to provide care for their parents, mostly parents who lack active children and
grandchildren are provided with residential care. In Almaty 80 % of the respondents
felt that there were enough socio-cultural activities for them, in which they freely
participated. The interviewed persons reported that their favorite type of socio-
cultural activities when the elderly could communicate with each other were events
when students or the attendants of schools and daycare centers visited their institu-
tion with performances. In Kuopio 20 out of 38 respondents felt in need of more
organized activities. 90 % of the interviewed individuals in both states actively fol-
lowed the news and used the telephone for communication with the outside world.
Hence, both in Finland, where a statutory-based obligation to ensure socio-cultural
inclusion inside the assisted care homes exists, and in Kazakhstan, which is lacking
such a legal provision, the elderly in residential care revealed a strong interest in a
socio-cultural program. This speaks for the possibility of introducing such an obli-
gation in the national law of Kazakhstan.

6. Conclusions

As the ageing of the population concerns almost all industrialized countries the
optimal treatment of the elderly in the assisted care homes becomes a more and
more significant issue. If the state succeeds in dealing with the problems of primary
physical care-taking, such a serious challenge as the socio-cultural aspect of life
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inside the institution remains. The evolving international legal standards of ageing
support our main argument that social inclusion of the elderly in residential care
should be approached from the perspective of human rights. As a result, the assisted
care homes and the municipalities responsible for such services must have a special
responsibility to ensure that this right is implemented, for example by preventing
ostracism inside the institution, organizing joint celebrations, reading groups, field
trips, etc. outside the unit. Our study has argued for the necessity to include the
right to participate in social and cultural life inside the assisted care homes in the
national law of Kazakhstan. Finland with the developed welfare system introduced
such a right in the 2012 Act of parliament, the implementation of which is sup-
ported by a number of public organs and agencies, including the Ministry for Social
Welfare and Health, municipalities, courts, Patient and Social services Ombuds-
men, and the national supervising agency Valvira. Since the legal provision of access
to socio-cultural life within the assisted care homes for the elderly is lacking in the
statutory law of Kazakhstan, there are no mechanisms of ensuring such access.

Our interviews with 118 elderly persons residing inside the institutions in Al-
maty, Kazakhstan, and in Kuopio, Finland, proved that the vast majority of respon-
dents, i.e. 102 individuals, have a strong interest in participating in social and cul-
tural activities. As we could foresee, there were variations in personal circumstances
in Kazakhstan and in Finland. These variations originate in the constitutional and
legal settings, where Kazakhstan’s law charges the children with the obligation to
provide care for their elderly relatives and Finnish law charges municipalities with
this obligation. Hence, those elderly persons who reside in the institutions in Ka-
zakhstan do not have relatives who could visit them. This suggests that the position
of the elderly in Kazakhstan would benefit from adopting a law similar to the 2012
Act in Finland on supporting social and health care services for the elderly popula-
tion.

Funding information

This study has been carried out with the support of the Finnish Cultural Founda-
tion, Pohjois Savo, and the Grant Council under the Aegis of the President of the
Russian Federation, grant No. MK-4880.2016.6.

211



THE NISPACEE JOURNAL OF PUBLIC ADMINISTRATION AND PoLicy, VoL. IX, No. 2, WINTER 2016/2017

References

Bender, K., Keller S., and Willing, H. 2014. “Insights into the Role of International
Policy Networks for International Policy Transfer and Policy Learning in So-
cial Protection” IZNE Social Protection Working Paper from the Interna-
tional Centre for Sustainable Development (IZNE), Bonn-Rhein-Sieg Uni-
versity of Applied Sciences. Available at http://econpapers.repec.org/paper/
sauiznewp/1402.htm (last accessed DATE).

Catalano, L. A. and Lazaro, C. 2008. “Financial Abuse of the Elderly: Protecting the
Vulnerable” PIABA Bar Journal (fall 2008) VOL, 11-15.

The Commonwealth of Independent States, Interparliamentary Assembly. 1998.
Decree No. 11-15, “O Khartii pozhilykh liudei” (signed in St. Petersburg,
15 June 1998). Informatsionnyi biulleten’. Mezhparlamentskaiia Assambleia
gosudarst-uchastnikov Sodruzhestva Nesavisimykh Gosudarstv 18, 231-233.

Constitution of Finland. 1999. Adopted on 11 June 1999, reproduced in the data-
base of Finnish legislation “Finlex” Available at http://www.finlex.fi/sv/laki/
kaannokset/1999/en19990731.pdf (last accessed 7.11.2016).

Constitution of the Republic of Kazakhstan. 1995. Adopted on 30 August 1995.
Vedomosti Parlamenta Respubliki Kazahstan 1996(4), item 217.

Council of Europe 1988. Additional Protocol to the European Social Charter. Ex-
planatory Report. Available at https://rm.coe.int/CoERMPublicCommon-
SearchServices/DisplayDCTMContent?documentId=09000016800ccde4
(last accessed 7.11.2016) Place: Publisher.

Council of Europe. European Social Charter (Revised). 1996. Adopted on 3 May
1996, entered into force on 1 July 1999, ETS 163.

Council of Europe. Protocol No. 12 to the Convention for the Protection of Human
Rights and Fundamental Freedoms. Adopted on 4 November 2000, entered
into force on 1 April 2005, ETS. No. 177.

Dmitriev, S. V. 2006. “Materialy revizii senatora K. K. Palena po traditsionnomu
semeinomu pravu kazakhov kontsa XIX - nachala XX veka” Vestnik No-
vosibirskogo gosudarstvennogo universiteta. Seriia “Istoriia, filologiia”. 5 (3),
123-139.

Finland, Act on Patient’s Position and Rights (785/1992). 1992. Reproduced in the
database of Finnish legislation “Finlex” Available at http://www.finlex.fi/fi/
laki/ajantasa/1992/1992078 (last accessed 7.11.2016 DATE).

212



AccCESS TO Soc10-CULTURAL LIFE INSIDE ASSISTED CARE HOMES? OVERVIEWING LEGISLATION...

Finland, Act on Supporting the Functional Capacity of the Older Population and
on Social and Health Care Services for Older Persons (980/2012). 2012.
Reproduced in the database of Finnish legislation “Finlex” Available at
http://www.finlex.fi/fi/laki/ajantasa/2012/20120980%?search%5Btype%5D
=pika&search%5Bpika%5D=Laki%20ik%C3%A4%C3%A4ntyneen%20
v%C3%A4est%C3%B6n%20toimintakyvyn%20tukemisesta%20se-
k%C3%A4%20i%C3%A4kk%C3%A4iden%20sosiaali-%20ja%20ter-
veyspalveluista (last accessed 7.11.2016DATE).

Finland, the Finnish National Supervisory Authority for Welfare and Health. 2014
YEAR. Yksityisten sosiaalipalvelujen ja julkisten vanhuspalvelujen omaval-
vontasuunnitelman sisiltod, laatimista ja seurantaa koskeva mddrdys. Avail-
able at http://finlex.fi/data/normit/41771-Maarays_sosiaalipalvelujen_oma-
valvontasuunnitelma.pdf (last accessed 7.11.2016 DATE).

Finland, the Ministry of Social Affairs and Health of Finland and the Association of
Finnish Local and Regional Authorities. 2013. YEAR. Quality recommenda-
tion to guarantee a good quality of life and improved services for older per-
sons. Available at http://urn.fi/URN:ISBN:978-952-00-3443-6 (last accessed
7.11.2016 DATE).

Finland, Non-Discrimination Act (21/2004). 2004. The text of this act in English
is reproduced in the database of Finnish legislation “Finlex” Available at
http://www.finlex.fi/en/laki/kaannokset/2004/en20040021.pdf (last accessed
7.11.2016 DATE).

Finland, Social Welfare Act (Sosiaalihuoltolaki; No.1301/2014). 2014. Reproduced
in the database of Finnish legislation “Finlex.” Available at http://www.finlex.
fi/fi/laki/ajantasa/2014/20141301%search%5Btype%5D=pika&search%5Bpik
a%5D=Sosiaalihuoltolaki (last accessed 7.11.2016).

Garner, Bryan A. (ed.). 2007. Black’s Law Dictionary. 8" edn. St. Paul, USA: Thom-
son, West.

Gaughan, J. G. 2008. “Institutionalization as Discrimination: How Medicaid Waiv-
ers, the ADA, and § 1983 Fail” University of Kansas Law Review (January),
405-438.

De Hert, P, Mantovani, E. 2011 “Specific Human Rights for Older Persons? The
inevitable colouring of Human Rights Law”. European Human Rights Law
Review (4) 4, 398-418.

Hug, W. 1932. “The History of Comparative Law” Harvard Law Review 45,
1027-1070.

Husa, J. 2015. New Introduction to Comparative Law. Oxford: Hart Publishing.

213



THE NISPACEE JOURNAL OF PUBLIC ADMINISTRATION AND PoLicy, VoL. IX, No. 2, WINTER 2016/2017

International Covenant on Civil and Political Rights. 1966. Adopted by General As-
sembly resolution 2200A (XXI) of 16 December 1966, entered into force 23
March 1976, UN Doc. A/6316 (1966), 999 UNTS. 171.

International Covenant on Economic, Social and Cultural Rights. 1966. Adopted by
General Assembly resolution 2200A (XXI) of 16 December 1966, entered
into force 3 January 1976, UN Doc. A/6316 (1966), 993 UNTS. 3.

Kanter, A. S. 1991/1992. “Abandoned but not Forgotten: The Illegal Confinement of
Elderly People in State Psychiatric Institutions” New York University Review
of Law and Social Change 19VOL, 273-307.

Kapp, M. B. 2003. Book Review: Elder Mistreatment: Abuse, Neglect, and Exploita-
tion in An Aging America. Washington, DC: National Academies Press. Mar-
quette Elder’s Advisor 5(1), 121-128.

Kazakhstan, the Code of the Republic of Kazakhstan of 26 December 2011 (518-
IV). 2011. “On Marriage (Matrimony) and Family” Vedomosti Parlamenta
Respubliki Kazakhstan 2011(22), item 174.

Kazakhstan, Criminal Code of 3 July 2014 (226-V). 2014. Vedomosti Parlamenta
Respubliki Kazahstan 2014(13), item 83.

Kazakhstan, 2014. Kolichestvo i struktura organizatsii po predostavleniiu
sotsial'nykh uslug s obespecheniem prozhivaniia. Available at stat.gov.kz (last
accessed 7.11.2016).

Kazakhstan, the Law of the Republic of Kazakhstan of 29 December 2008 (114-1V).
2008. “On Special Social Services” Kazakhstanskaia Pravda, 31 December
2008, 296-297.

Kembayev, Zh. 2012. Introduction to the Law of Kazakhstan. The Hague: Kluwer
Law International.

Knaplund, K. S. 2009. “The Right of Privacy and America’s Aging Population.” Den-
ver University Law Review 86 (2) VOL, 439-456.

Koskinen, S., L. Aalto, S. Hakonen and E. Pdivdrinta. 1998. Vanhusty6 [Social work
with the aged persons]. Vanhustyon keskusliitto. (Helsinki: Gummeruksen
kirjapaino).

Kotkas, T. 2012. “Basic Feature of Finnish Social Law” In K. Nuotio, S. Melander
and M. Huomo-Kettunen (eds). Introduction to Finnish Law and Legal Cul-
ture. Helsinki: Forum Iuris, 261-271.

Loue, S. 2001. “Elder Abuse and Neglect in Medicine and Law: The Need for Re-
form” Journal of Legal Medicine 22 (2) VOL, 159-209.

Martin, L. and S. Preston (eds). 1994. Demography of Ageing. Washington, DCPlace:
National Academies Press.

214



AccCESS TO Soc10-CULTURAL LIFE INSIDE ASSISTED CARE HOMES? OVERVIEWING LEGISLATION...

Obobshchenie vytekaiushchim iz brachno-semeinykh otnoshenii: o vzuskanii ali-
mentov na soderzhanie roditelei. 5 November 2015. Available at http://eaias.
sud.kz/index.xhtml (last accessed 7.11.2016).

Paasivaara, L. 2002. Tavoitteet ja tosiasiallinen toiminta: Suomalaisen vanhusten hoi-
totyon muotoutuminen monitasotarkastelussa 1930-luvulta 2000-luvulle [The
official goals and the actual practices: Multilevel analysis of the formation of
the Finnish nursing work for aged persons from the 1930s until the 2000s].
Doctoral thesis. University of Oulu. Available at http://jultika.oulu.fi/files/
isbn9514269012.pdf (last accessed 7.11.2016).

Pearce, J. A., J. J. O’'Brien and D. A. Rapisarda 2009. “Protecting Nursing Home
Residents from Attacks on their Ability to Recover Damages.” Rutgers Law
Review 61 (3) VOL, 705-750.

Rodriguez-Pinzén, D. and C. Martin. 2003. “The International Human Rights Sta-
tus of Elderly Persons” American University International Law Review 18 (4),
916-1008.

Stasevitch, I. V. 2009. “Brak i sem’ia u kazakhov v kontse XIX - nachale XXI v. Vre-
mia i traditsiia” In R. R. Rakhimov and M. E. Rezvan (eds). Tsentral’naia Azi-
ia: traditsiia v usloviiakh peremen. Title. St. Petersburg: MAE RAN, 90-111.

Tanenbaum, S. 2015. “What is Patient-Centered Care? A Typology of Models and
Missions.” Health Care Analysis 23, 272-287.

UN Committee on Economic, Social and Cultural Rights. 1995. General Comment
No. 6, The Economic, Social and Cultural Rights of Older Persons (Thirteenth
session, 1995). UN Doc. E/1996/22 at 20 (1996), par. 12.

UN Committee on Economic, Social and Cultural Rights. 2009. General Comment
No. 21, Right of everyone to take part in cultural life (art. 15, para. 1 (a), of the
International Covenant on Economic, Social and Cultural Rights) (Forty-third
session, 2009). UN Doc. E/C.12/GC/21.

UN General Assembly. 2010. Sixty-Fifth Session. Resolution adopted by the Gen-
eral Assembly on 21 December 2010, UN Doc. A/RES/65/182. Available
at http://www.un.org/Docs/journal/asp/ws.asp?m=A/RES/65/182 (last ac-
cessed 7.11.2016).

UN General Assembly. 2012. Sixty-Seventh Session. “Towards a comprehensive and
integral international legal instrument to promote and protect the rights and
dignity of older persons.” Resolution adopted by the General Assembly on 20
December 2012, UN Doc. A/RES/67/139, Preamble.

215



THE NISPACEE JOURNAL OF PUBLIC ADMINISTRATION AND PoLicy, VoL. IX, No. 2, WINTER 2016/2017

Universal Declaration of Human Rights. 1948. Adopted by General Assembly resolu-
tion 217A (III) of 10 December 1948, UN Doc. A/810 at 71 (1948), repro-
duced at the official web-page of the Office of the UN High Commissioner
for Human Rights and available at http://www.ohchr.org/en/udhr/pages/lan-
guage.aspx?langid=eng (last accessed 7.11.2016).

216



