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Abstract

Our study offers additional insight into the Office for Protection of Competition.
It examines the Office for Protection of Competition in terms of an input-process-
output model, defines the inputs needed for its activities and examines the outputs
of its control activities. It also identifies external factors (in the environment) that
affect the performance and behavior of the Office for Protection of Competition
and have an impact on inspection activities. The theoretical background as well as
assumptions are then subjected to empirical scrutiny. Theoretical conclusions and
recommendations for more effective control of public contracts are drawn from the
conclusions which are established.
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1. Introduction

EU countries spend, on average, about 14 % of GDP (European Commission 2014)
on public procurement. In the Czech Republic, the volume of procurement was
13.7% of GDP in 2015 (see the Annual Report of Public Procurement 2014, MMR,
May 2015). This is a large sum of public resources. It therefore makes sense to look
for ways to streamline public procurement and to improve the monitoring systems
of public procurement.

1 All: Faculty of Social Sciences, Charles University, Smetanovo nébtez{ 995/6, Prague, Czech
Republic.
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The economic literature on the monitoring of public procurement focuses
mainly on the problems of efficiency in public procurement, creating a competitive
and non-corrupt environment (see, e.g., Domberger and Rimmer 1994; Kuhlman
and Johnson 1983; Lundsgaard 2002; Nemec and Grega 2015; Nemec et al. 2015;
Mikusova and Nemec 2013; Nemec et al. 2015; Strand et al. 2011; Ochrana and
Pavel 2013; Soukopova and Maly 2013). By comparison, the analysis of the control
of public contracts by the Office for Protection of Competition (the OPC) has been
relatively neglected. Examining the activity of the supervisory authority over public
procurement is dealt with almost exclusively by legal works (see Bovis 2016; Graells
2015; in Juréik 2014). Institutional and economic study, however, remains neglect-
ed. In the scientific literature, we found only two economic studies (Pavel 2009;
Schmidt 2014) which dealt specifically with examining the Office for Protection of
Competition (Office for Protection of Competition) and the monograph Control in
Public Administration (Nemec et al. 2010).

In his book The Effectiveness of the Functioning of the Control Systems of Pub-
lic Procurement in the Czech Republic Pavel (2009) aimed to identify what the
response from contractors was when the OPC found infringements of the rules
of competition. The author of the second study is Schmidt (2014). It is inspired
by the models of Andreoni (1991), Bose (1995), Lott (1996) and Motchenkova
(2008) and performs an econometric analysis of the amount of fines imposed by
the OPC. In this study, it was found that fines for administrative offenses in public
procurement are not imposed at levels close to the maximum limit allowed by
law, but account for an average of 4.4 % of this value. Other factors affecting the
amount of the fine were the estimated value of the public contracts, the number
of offenses committed, the number of extenuating or aggravating circumstances,
or the types of award procedures.

For now, it is worth exploring the OPC in terms of clarifying the operation of
the Office from the perspective of an analysis of the resources used, an analysis of
incentives to audit activities, as well as elucidating the external factors which influ-
ence the behavior of the Office. The monograph by Nemec et al (2010) examines
the control system of public administration in the Czech Republic and the Slovak
Republic. In the book, we find one paragraph which deals with the problem of con-
trol by the OPC and one paragraph which deals with the activities of “the Office for
Public Procurement” in the Slovak Republic.

Our study offers additional insight into the Office for Protection of Competi-
tion. It examines the OFC in terms of an input-process-output model, defines the
inputs needed for its activities and examines the outputs of its control activities.
It also identifies external factors (in the environment) that affect the performance
and behavior of the OFC and have an impact on inspection activities. The theo-
retical background as well as assumptions are then subjected to empirical scrutiny.
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Theoretical conclusions and recommendations for more effective control of public
contracts are drawn from the conclusions which are established.

2. Conceptual and theoretical framework

We utilize the input-output-process-output model (see Leontief 1986, Lahr and
Dietzenbacher 2001; Miller and Blair 1985) as the default tool for explaining the
problem. We do not use quantitative analysis, however, but simplify and adjust it
so that we can:

a) see how OFC works,
b) determine what the inputs, processes and outputs are,

¢) simultaneously identify key external factors influencing the behavior of the
OFC. A simplified diagram of the problem is shown in Figure 1.

Figure 1
The OPC as an input-process-output-outcome system

External factors determining the behavior of the OFC
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Source: Authors

The model allows for the exploration of the OPC as a production system which
transforms the given resources, during the process of its activities, into outputs and
results of its inspection activities.

Regarding inputs, we will be observing the role of finance (budget changes)
and staff (changes in the number of staff). The Office as a production system trans-
forms given resources into its activities (review procedures) and generates outputs
in the form of the effects of the review procedures. The inputs for decision-making
at the Office also include a petition from actors (bidders) and the contracting au-
thorities which prepare the tender documentation and announce the tender pro-
cedure. Regarding these actors, we assume that they make decisions in conditions
of limited rationality (Simon 1959; Tversky and Kahneman 1981). Individual con-
tracting authorities have different volumes and qualities of information and also
different professional capacities to prepare tender documentation.

A number of external factors have a significant influence on the functioning
of the OPC. These are such factors which actually (or potentially) affect the func-
tioning and the existence of the Office. In particular, these include politicians, the
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government, the public and also the regulations and specifications regarding the
functioning of the Office (Act No. 273/1996 Coll., regarding the competence of the
Office for the Protection of Competition and from the review of public contracts
and, understandably, the Public Procurement Act and the administrative proce-
dure). We will monitor how the OPC will react to the impact of these factors in its
activities. For signs (“indicators”) of these reactions, we will consider the outputs
(effects) from the review of the activities of the OPC.

2.1 Institutional role and activities of the OPC

The OPC is an independent central state administrative body. Its activities are es-
tablished by law regarding the scope of the Office for the Protection of Competi-
tion. The OPC imposes (in addition to creating conditions for the promotion and
protection of competition) its power in the exercise of oversight of the awarding of
public contracts. Oversight over the awarding of public contracts means checking,
by means of review procedures, public procurements.

The theory and practice differentiates between two models of review proce-
dures - single-stage and two-stage review procedures (see Biandi and Guidi 2010).
In the single-stage procedure, which can be described as the “mono-institutional”,
the procedures for the awarding of public contracts are subject only to judicial re-
view. The single-stage review procedure is used in, i.e., The United Kingdom, Italy,
Belgium and Sweden. In a single-stage review procedure, all operations which are
related to the awarding of public contracts and to contracts, are handled by a single
authority (a specific court). The Court has jurisdiction over the review of opera-
tions related to the awarding of public contracts while imposing remedial measures,
ordering interim measures and making the ruling to rectify damage. In this case,
however, it is typically possible to file an appeal with a higher court.

The Czech Republic (like Slovakia and Hungary) uses a two-stage model (bi-
institutional) review procedure. As the name suggests, the processes of public pro-
curement are reviewed in two stages or, respectively, two types of institutions, and
in the course of each stage, there can be further appeal mechanisms. In the Czech
Republic, the authority to review procedures in public procurements has been en-
trusted to the Office for Protection of Competition, therefore an authority outside
the court system. The authority may, based on the results of the review procedure,
decide to impose remedial measures or proceed to the imposition of fines. A party
may also seek to appeal to a higher authority (lodged with the director of the office),
which would be resolved by the Section of two-stage decision-making at the OPC.
After exhausting all possibilities for redress within the OPC, a judicial review is also
possible, which would take place before the Regional Court in Brno and possibly
the Supreme Administrative Court.
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2.2 Behavior of the OPC towards external actors and the associated
impacts on its operation

Since the OPC is a government authority that performs the rational choice in an
uncertain world (Simon 1959; Hastie and Dawes 2010), we expect that in examining
its behavior, we will identify “opportunity” as it is characterized by institutional eco-
nomics (Williamsson 1981, 1991). In terms of its existence and ability to function,
the OPC s, in fact, dependent on the decisions of external actors — especially legis-
lators (creating the rules of its operation) and the government as an executive body
that establishes the number of personnel and influences the level of its budget. We
believe, therefore, that the Office will behave in an opportunistic manner towards
these authorities. This may, for example, manifest itself in a way that will emphasize
the social importance and necessity of their activities, as well as increase the amount
of the assigned tasks, a side-effect of which may be the subsequent growth of its
budget and staft (Niskanen 1971, 1994).

We expect that the behavior of the OFC will be characterized by such deci-
sions and actions which will affirm the importance of its position. The role of as-
suming administrative proceedings ex officio is likely to be important in the OFC’s
activities, such as investigations, although they may have been initiated by a third
party, but it is a procedure initiated on its own activity, whose launch depends on
the sole discretion of the OFC. Such action corresponds to the logic of administra-
tive behavior (Simon 1947) and the ideas of law and economics (Cooter and Ulen
2011; Friedman 2000).

We term the activities that the OFC carries out on its own initiative “activities
with an expected effect of the decision” We understand that the result of the review
activity, ex officio, it highly likely to result in a judgment imposing a fine or cor-
rective action. The initiation of proceedings ex officio in fact occur mainly in cases
where the OFC has doubt about the awards procedure in a given public contract
upon preliminary investigation. The quantity of these proceedings is at the discre-
tion of the OFC, which through an increase in their number may seek to increase
the resources for their own activities. Such behavior, which consists of increasing
the number of investigations in which violations of the law were found, meets the
expectations of those actors (legislators) who set the regulations of the OFC and
the actors who make decisions about allocating resources to the OFC, itself. There-
fore, we believe that most of the outcomes of the examination procedure initiated
ex officio, when completed, test positive for the imposition of a fine. A fine (as an
output and an effect of the decision) is an instrument, which the OFC may use to
outwardly express their “social importance” (“affirmation”). At the same time, we
expect a definite increase in said proceedings. This is due to the prosecution of so-
cially less serious infractions.

But we believe that if the OFC conducts a review investigation on external
initiative, e.g. where administrative proceedings are initiated against a petition, it
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will opt for a more “opportunistic strategy”. On the one hand, it will seek to reaffirm
its social importance, but also, because it takes place in the conditions of a “bound
rationality”, it will proceed cautiously regarding its “administrative behavior” in or-
der not to get bogged down in complicated problems. It will also likely avoid solving
complicated and controversial cases that carry high transaction costs or loss of pro-
fessional reputation, and in these cases it will look for different procedural grounds
for termination of the investigation.

3. Research questions

With a view to the aims of this article, we have defined the following research ques-
tions which have been derived from our concept of the OFC’s activities and is based
on the model of input-process-output.

1. What are the inputs of the Office for the Protection of Competition and the fac-
tors that affect their dynamics?

2. How do the processes work and what are the probabilities of initializing indi-
vidual actions?

3. What are the outputs of the office and what is the success rate of the OFC in their
defense?

The aim of this study is to try to look for answers to the research questions, to
discuss the achieved results of the examination and to make theoretical generaliza-
tions and recommendations for practice in the context of the theoretical framework
and empirical analysis.

4. Methods and data

For the research, the following methods were used: desk research (especially in the
analysis of administrative decisions and other documents of the OPC), interviews
(consultations) with OFC.

Data were obtained from the website of the OFC (www.uohs.cz). For clarifi-
cation and specification of information, we contacted the OFC in the form of an
official inquiry. To analyze the impact of selected characteristics of public contracts,
we used data on public contracts, whose announcement and awarding were pub-
lished in the Journal of Public Procurement in 2007 and 2014 (including canceled
contracts). The total is a set of 99,204 contracts. These data were combined with
information about administrative decisions issued during the period of January
2011-March 2015. The given decisions are published in the Collection of decisions
of the OFC. In total there were 1965 first-degree decisions. This data, however, con-
tained more than one decision on the same contract or decision on contracts that
are not published in the Bulletin (e.g. small-scale public contracts, cases where the
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contracting authority failed to publish or failed to track the corresponding entry). A
total of 917 contracts searched for were included in the Bulletin of public procure-
ment, which was led by the administrative management of the OPC. From these,
772 review procedures were initiated against the proposal, while in 295 cases it was
noted that there had been violations of the law by the contracting authority.

We take into account the aspects of public contracts when defining selected
characteristics which are available in the Bulletin of public procurement. Of these,
we follow these characteristics of public contracts for our study: the type of the con-
tracting authority (regional or local authority, national or federal authority, public
institutions, regional or local authority, ministry or other body, other) and the type
of tender (open, restricted, negotiated procedure without publication, negotiated
procedure with publication, direct entry/award, other).

In this article, we do not use econometric models. We do focus, however, on
the graphical representation of the probability of the impact of selected character-
istics on the decisions of the Office for the Protection of Competition. To interpret
the results, we have utilized the methods of analysis, synthesis and generalization.

5. Results and discussion

Research question no. 1

The first research question focuses on the analysis of financial and human resources
needed to perform the review activities of the OFC. Clear data on the numbers of
staff and budget amounts are shown in the following table.

Table 1
The numbers of staft and budget amounts
Year Number of Employees in the Public Approved budget
Employees Contract Department (CzK)
2010 129 31 135,838,000
2011 161 50 138,868,000
2012 211 78 146,516,000
2013 214 79 230,187,000
2014 239 86 244,015,994

Source: Annual Reports of the OPC. Compiled by the authors.

From the data regarding the number of staff in individual years, it is clear that
the changes in the numbers in the table (as well as in the structure of the Office) to
a large extent depend on changes to the rules (Public Procurement Act) of public
tenders. It is possible to point to a significant increase in staff in 2012, when a new
amendment to the Public Procurement Act (No. 55/2012 Coll.) was adopted. It was
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adopted on the basis of a government bill. The aim was to enhance transparency in
public procurement. At the same time there was a reduction in the thresholds for
awarding public contracts in the Act.? These are all factors that induced increased
(additional) requirements for control (supervisory) activities within the OPC. The
Office (quite rightly) called on the government to increase the number of staff as
well as the budget. Towards this end, they used the advantage of information asym-
metry and relatively easily achieved the increase in the number of staff as well as the
budget. This issue in general is shown by Niskanen (1971, 1994).

The following chart further outlines the growth rate of complaints received,
i.e. filed, which could serve as an impetus to initiate proceedings ex officio, while
there is also an obvious increase in the number of filed complaints. Due to the sig-
nificant proportion of complaints relating to contracts financed from EU subsidies
as well as ones dealing with the subsidies given by relevant authorities, we assume
that the increase in the number of complaints filed could, inter alia, be caused by a
higher number of grant audits by the end of the project period.

Graph 1
Number of complaints filed with the OPl()J regarding public-procurement matters
Number of received subjects
1,200
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0
2010 2011 2012 2013 2014

Source: Database of the OFC. Their own compilation.

2 These limits were again raised in 2014.
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We collectively state that if we look at the results through the lens of the
bases defined in the theoretical part of our analysis, we can say that some of our
results at first glance indicate a tendency towards increasing the budget as well
as the number of personnel. The number of employees between 2010 and 2014
increased by 185.27 % (of that, the department of public contracts by 277.42 %),
and the total budget of the office increased by 179.64 %. The increase in the bud-
get had the most dynamic shift between 2012 and 2013, which is partly related
to personnel changes in 2011 and 2012. This increase was mainly caused by the
increase in personnel due to the adoption of a transparency amendment to the
Public Procurement Act (2012), which was due to an expected increase in the
number of public contracts caused by a decrease in the limits on public contracts
according to the Public Procurement Act.

Research question no. 2

The second research question is focused on the exploration of activities in the area
of public contracts carried out by the OPC. According to our findings, the OPC
mainly carried out these activities

o Making decisions on the submitted petitions and possibly imposing remedial
measures,

« Saving public contracts on the basis of complaints, which can lead to the initia-
tion of proceedings ex officio, which typically threatens the imposition of a fine,

o To a limited extent, the OPC is responsible for general inquiries and issuing
guidelines.

As mentioned in the theoretical foundations, a mere investigation of public
contracts carried out by the Office for Protection of Economic Competition can
be held in two forms. First, there is a less formal investigation of a public contract
based on a received complaint (as defined in § 42 of the Administrative Code),
where if the Office finds suspicion that the alleged contracting authority’s approach
is not in accordance with the law, it will initiate administrative proceedings ex of-
ficio. The reality is that it depends solely on its own discretion whether the OPC
launches proceedings or not.

Initiated administrative proceedings are already more formalized and gov-
erned by the relevant provisions of the Administrative Procedure Code. Admin-
istrative proceedings are concluded by a decision or the coming into force of the
relevant decision (which subsequently leads to the publication of these decisions on
the website of the OFC). Proceedings initiated ex officio typically lead to a fine. Less
common are cases where a remedy is imposed or where there is a termination of the
proceeding due to infractions of the law not being found.

The second group consists of administrative proceedings initiated at the re-
quest of the contractor (in accordance with § 114 of the Public Procurement Act),
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where formal proceedings commence automatically upon the delivery of a petition.
The proposed proceedings have more participants, which is between the petitioner
and the contracting authority (and possibly the selected tenderer), and OFC makes
a decision regarding which side is in the right. It is often carried out in the investi-
gation that a preliminary injunction will be issued prohibiting the contracting au-
thorities from concluding a contract before the investigation has been completed.
The supplier (petitioner), on the other hand, is required to pay a deposit (for the
proceedings), which will be reimbursed if the petition is accepted. At proceedings
based on a petition, the contractor seeks to impose a corrective measure consisting
of cancelling a single act of the contracting authority or the entire procurement pro-
cedure. In these proceedings, the petitioner can therefore be ruled to have just cause
and ordered corrective action (in this case, the contracting authority pays the costs
in the amount of CZK 30,000). When the OPC agrees with the contracting authori-
ties and rejects the petition, the deposit is forfeited (1 % of the bid price, at least CZK
50,000) to the state budget. Administrative proceedings can also be terminated on
procedural grounds, for example if the petition does not meet the appropriate re-
quirements or if the party of the alleged misconduct corrects itself.

Graph 2
Number of administrative proceedings commenced in the area
of public contracts, upon petition or ex officio
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Source: Annual Reporting of the OFC. Their own compilation.

The chart clearly shows that the number of administrative procedures over the
years has grown, the greatest growth is seen in ex-officio proceedings. The increase
may be caused by two kinds of sources. First, there is the previously mentioned
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changes in the amendment to the Public Procurement Act and also the mentioned
“opportunistic” (or “affirmative”) behavior of the OPC toward outside authorities
(legislators, government). It can be assumed that the Office is seeking increased
confirmation (affirmation) in its monitoring activities to reaffirm its social impor-
tance and necessity. The increase in the number of petition-based proceedings, ad-
ditionally, may relate either to changes in the law on public procurement, greater
competition among bidders or information asymmetries of the appealing parties.
They have comprehensive information about the problem and therefore rely on
good faith in order to achieve success. Another cause may be speculative motives
associated with the expected suspension and cancellation of the competition.

A part of the second research question also seeks answers regarding how se-
lected factors influence the likelihood of actions being initiating by the OPC.

The following chart shows the average representation (probability) of the re-
view procedures at the Office of Administrative Procedure (petition submissions,
discovered irregularities) occurring for different types of contracting authorities.

Graph 3
The probability of the commencement of an investigation and the finding of legal
infractions by the Office for the Protection of Competition according to the type
of contracting authority
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The chart shows clearly that, according to the classification of contracting au-
thorities used by the Bulletin of Public Contracts, a greater likelihood of initiat-
ing proceedings lay with the regional and local authorities.* This finding may be
explained by the fact that the local authorities (unlike ministries) have a much less
professional capacity regarding the quality required for the preparation of tender
documentation. At the municipal level, the person who often handles the tender
dossier has neither a legal nor an economic education. It is therefore more likely
that there will be greater error at the local level.

The following chart shows the average representation (probability) of the re-
view procedures at the Office of Administrative Procedure (petition submissions,
discovered irregularities) occurring for different types of award procedures.

Graph 4
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The graph shows that the highest probability of initiating proceedings and
violation of the law occurs in restricted award procedure. Probability values are
significantly higher. In our opinion, this is due to the degree of competition when

3 It is very important to focus on the specific values of probability. The highest probability value
of initiation of proceedings is the regional or local authority, and only 1.3 %. The contracting au-
thority also achieved the highest probability of finding of misconduct by the Office for Protection
of Competition, the specific value is 0.5 %.
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open and a restricted awarding process containing a higher level of competition
than other types of award procedure and this leads to a higher motivation of unsuc-
cessful suppliers giving petition to the regulator.

Research question no. 3

In research question number three, we will focus on analyzing the economic results
of the OPC, the number of decisions handed down to the OPC and the success rate
of the OPC during their defense.

The following table shows the “Economic balance” of the results of the OPC.

Table 2
The effects of decisions of the OPC on public contracts in a given year
2010 2011 2012 2013 2014
total amount of 11,240,000 | 28,815,000 | 39,511,000 58,761,000 | 72,421,000
fines imposed K¢ K¢ K¢ Kc K¢
total amount
of imposed 1,898,000 | 1,746,000 | 3,420,000 | 3,519,672 | 3,067,000
costs of the K¢ K¢ K¢ Kc K¢
proceedings
amount of 82,962,545 | 26,977,646 | 134,019,777 | 90,415,420 |130,782,251
combined K& K& K& Ke& K&
deposits
deposits 9,254,300 | 5,464,009 | 5,688,881 | 16,349,779 | 6,546,700
forfeited to the K& K& Ké K& Ke
state budget

Source: Annual Reports of the OPC.

As a partial evaluation of the research question, we can say that the dramatic
increase of the collected fines by the OPC was very interesting. In the period from
2010 to 2014 the increase was 634.16 %; the greatest swing upwards occurred be-
tween 2012 and 2013. The proceedings initiated ex officio had a very similar in-
crease compared to the above activities (450.65 %). From the above information, it
can be concluded that the increased activity of the OPC is fulfilling expectations.
It has set the fight against corruption as one of its priorities. The number of ad-
ministrative procedures is perceived by the government as an “indicator” of anti-
corruption activities in the field of public contracts. However, in our view, this is a
simplified view of the problem.

Another possible explanation is related to the increase in personnel, budget
growth and “opportunistic” behavior of the OPC towards external authorities. If the
OPC has a larger number of staff, it may perform more review investigations, and
therefore we can expect a greater number of fines imposed. The Office simultane-
ously demonstrates its own importance by the higher number of fines imposed and
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also wants to show outwardly that the growth of the budget and the higher number
of staff leads “to larger effects” (a greater number of fines).

Based on our calculations (the average size of a public contract in 2014 was ap-
proximately 30.2 million CZK), we estimate that in 2014 (based on filed petitions or
initiative) the OPC examined public contracts with a total value of 50 billion CZK,
or approximately 9 % of the value of public contracts awarded in that year.

The cases of review procedures ex officio confirm our assumption about the
likely imposition of fines as a result of this proceeding. The imposition of fines oc-
curred in 93 % of these cases. This finding, together with an increase in the number
of these procedures is consistent with the idea of “affirmation” (efforts of the OPC
to demonstrate outwardly their “social necessity”).

In the table below we analyze the decisions of the Office for Protection of
Competition in cases of administrative proceedings commenced on the basis of a
filed petition to investigate the actions of the contracting authority.

Table 3
OPC issued decisions from January-August 2015
in proceedings commenced by petition

Decision Amount | Share (%)

Rejection of the petition 62 22.3
Granting the petition 55 19.8
Cessation due to petition withdraw 43 15.4
Cessation due to failure to pay deposit or other formal errors 48 17.3
The_ contracting authority itself set aside the action or the 37 13.3
entire tender procedure altogether

Cessation due to the contracting authority concluding the 18 6.5
contract

Other reason to stop the proceedings devoid of reason 15 5.4

Source: Reports of OPC, own calculations

As already mentioned, within the OPC, it is possible to use ordinary means of
remedy. Proceedings for things specific to public contract before the OPC do not
always have to finish once a decision has been handed down at the first level as any
of the parties may take advantage of the appeal, by therefore filing an appeal to the
Office of the Chairman (a parallel appeal). Since there is no fee for filing this appeal
in any way, and since there is the possibility to achieve an extension of the length of
administrative proceedings using this method, it is a widely used option.

The results of the submitted appeals against the decision of first instance is
shown in the following graph and table:
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Graph 5
The number of appeals filed against the decision of first instance
The number of appeals
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Table 4
Issued decisions on appeals in individual years
2012 2013 2014

confirmed the decision of first instance 169 189 224
annulled the decision of first instance and returned it 46 44 37
process stopped 14 49 107
Total 229 282 368

Source: Annual Reports of the OPC

Based on an analysis of the data and our calculations, it has been shown that
the success rate of the submitted petitions (from the perspective of the petitioner) is
quite small. This means that the OPC in most cases won based on its position. This
may be due to various causes. Firstly, one cause may be the factor of informational
asymmetry (a lack of information) on the part of the appellant, and, additionally,
their appeal can be weighed down by subjectivism due to low professional (legal)
capacity (some participants do not have their own legal services to aid in the ap-
peals, nor do they have the finances to outsource legal assistance). The OPC is, how-
ever, a specialized department with the appropriate professional (legal) capacity to
perform the review activities. It can be assumed that their findings will likely be cor-
rect. Another explanation offered is the “demonstrative behavior” of the OPC. Since
the OPC is, in terms of its existence and operation, dependent on the decisions of
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external stakeholders (legislators, government,) it is not interested in “demonstrat-
ing” that the decisions it has arrived at will ultimately prove to be incorrect.

More insight into the issues of the demonstrative effect of the operations of the
OPC is brought to light from the data regarding the success rate of proceedings before
independent courts, meaning when there is an official judicial review of the situation.

Table 5
Success of the OPC before the courts
Number of complaints submitted to the Regional Court in Brno 42

Number of cassation complaints filed to the Supreme Administrative Court 26
Number of lawfully terminated judicial proceedings in both instances 40

Decision of the OPC confirmed 25
Of these

Decision of the OPC overruled 15
Success rate of the decision of the Office with respect to the total number of
; P - 99 %
issued decisions (I and II instance)

Source: Annual Report of the OPC 2014

The 99 % success rate of the OPC in relation to the total number of decisions
(the number presented by the OPC) confirmed the information superiority of the
office along with the effort to demonstrate an almost flawless course of decision-
making authority. For comparison, the success rate of the OPC in the courts, mea-
sured against their decisions, against which administrative actions were actually
filed, in the given year amounted to 62.5 %.

There is, in fact, not much relevant data available regarding the duration of the
administrative proceedings before the OPC. The OPC, in 2015, followed the average
period for issuing a decision of first instance by the Administrative Procedure Code.
The resulting average was 32.95 days (41.8 days, excluding orders*). This indicator,
however, is not relevant to the OPC in terms of the length of the investigation, since
that period begins to run when the OPC has all materials available to it, and if the
OPC detects any formal defects in the petition, this time limit is set to zero regard-
less of the actual length of proceedings. The mentioned period also ends with the
release of the first-instance decision, and if an appeal is filed by any participant,
the proceedings continue before the OPC at the second instance. According to our
findings reached in 2015, the average time of issuance of a second-instance decision
(upon receipt of appeal after the decision) is 154 days.

Based on our findings, we further note that there are efforts to decrease the
length of time being taken to issue first-instance administrative proceedings. That
could suggest that there are efforts of the OFC to prove its “social utility”. However,

4 Form of decisions that may be issued at the beginning of simpler proceedings initiated ex officio
(8 150 of the Administrative Code).
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it should be noted that apparently the lengths of proceedings before the Office as a
whole remain problematic, while relevant data to confirm this allegation were not
available. This is probably related to the problem of “over-legislation”, which is high-
lighted by Nemec et al. (2014). As a result of the extensive increases in legal regula-
tion, the considerable clutter of the system has also increased. It also can induce in-
creases in the budget and increases in administrative procedures. This phenomenon
also creates space for partial inefficiency and creates “slack” for running the office.

6. Conclusion

The analysis of empirical data in most cases confirmed the theoretical background and
presumptions which we mentioned in our study. The expected growth of budget and
staff, which is caused both by legislative changes in the Public Procurement Act and
probably the authorities’ efforts to maximize the budget (see Niskanen’s model of bu-
reaucracy and inefficiency) was also confirmed. It also confirmed the increase in the
number of review proceedings initiated ex officio, where the results of the proceedings
are mostly positive. When filing an appeal, there was a very low success rate for the ap-
pellants. This may indicate a relatively high professional capacity of the OPC to conduct
review procedures, but it may also indicate great efforts to demonstrate their profession-
al capacity and social importance to the outside world. The analysis also showed that the
probability of a review procedure depends on the professional capacity (or type) of the
contracting authority. The likelihood of review proceedings is higher in governments
than in central public-administration bodies. This is likely for local authorities (munici-
palities) as they do not possess the necessary legal services for the preparation of tender
documentation. It turns out also that the probability of a review procedure is influenced
by the type of procurement procedure. This information is particularly important for
contracting authorities when deciding on the type of award procedures.

However, there were also some new problems and some issues that require
further investigation. It turns out that a two-tier model of the review procedure
seems complicated, less flexible and likely puts even higher transaction costs on
processes related to the supervision of public procurement. What is missing is the
necessary data which would enable the execution of a proper analysis confirming or
rebutting that presumption (hypothesis). Addiotionally, even lawyers have reserva-
tions regarding the two-stage model of review procedures in the Czech Republic
(see Jurcik 2014).

The assumption that the the OPC will avoid tackling complicated and con-
troversial cases that carry high transaction costs and the risk of damage to their
professional reputation and conversely deal with those that are not too complex, has
failed to be proved or disproved exactly. That would have required extensive data
and the performance of quantitative and qualitative research. This presumption has
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not been rebutted by us or in consultation with OPC experts (workers). This ques-
tion remains open for further research.

In addition, it is not unequivocally demonstrated what the real economic effects
of an increase in the use of resources are. The OPC reviews only the formal aspects
of procurement procedures. It does not pursue economic indicators (e.g. “the res-
cued value”). Within its activities (in accordance with the Public Procurement Act) it
monitors only the procedural aspects of public procurement. It does not pursue the
economic effects of public procurement (value for money). It is an institution that
persistently and stubbornly prevents the integration of the principles of 3E into the
Public Procurement Act. It is also one of the reasons why we are unable to clearly
answer the question what the economic effects of the review activities of the OPC are.

We may also conclude that the behavior of the office significantly influences
the strategies of participants in the public-procurement market in terms of avoiding
risk, but on the other hand, the OPC’s decisions often does not lead to accountabil-
ity and corrective measures.
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