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Abstract: The article constitutes an attempt at discussing the determinants of the development of third
party liability insurance in historical perspective and on the basis of the observation of trends witnessed
in this field nowadays. The identified factors are linked to the functioning of both the demand and the
supply aspect of the third party liability insurance market, providing a valuable indicator for insurance
practice. The past decade has witnessed steady, though slow, expansion of the third party liability in-
surance market in terms of the number of contracts concluded, the share of the contributions toward
it in the total contribution value as well as the level of the gross contribution assigned. The article char-
acterizes four groups of factors responsible for the third party liability insurance market expansion,
namely: (a) determinants resulting from relations between the parties and subjects of the third party lia-
bility insurance relation against the complex nature and specific character of the third party liability
function; (b) determinants linked to the dynamic development of the so called risk-generating tech-
niques and technologies leading to growth in the development of the so-called damage potential threat-
ening both participants in the production process (including the service provision process) as well
as product users and service recipients; (c¢) determinants of socioeconomic character, in particular
the level of legal and insurance awareness of potential damage perpetrators and injured parties as well
as material standing of households and financial standing of economic entities; (d) determinants linked
to legal regulations, in particular, the leading role of regulations separating the compensatory function
of third party liability with respect to the penal function in shaping the scope and value of regulations
tightening the scope and principles of third party liability in certain areas of economic turnover and in-
troducing insurance compulsion.

Keywords: risk management of third party liability insurance, third party liability insurance, determi-
nants of the third party liability insurance market.
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1 Introduction

Third party liability insurance occupies a significant
place among the insurance instruments of risk man-
agement in economic and public activity as well
as in professional activity and private life. This ex-
ceptional position of third party liability insurance
results first and foremost from its construction and
function as an instrument guarding the financial in-
terests of not only the insured (and thus potential
damage perpetrators) but also the injured.

The Polish insurance market has recently been char-
acterized by steady expansion of the share of third
party liability insurance measured in terms of the

collection of contributions in the total aggregate
of the gross contributions of the second section.

Over the past ten years, it exceeded 3 percentage
points (Table 1 and Fig. 1). Simultaneously, an in-
crease in gross premium occurred due in general
third liability insurance (Table 2 and Fig. 2).

Viewed against the total number of insurance con-
tracts in Section II covering the remaining nonlife
insurance and material insurance, the data for the
number of policies in Group 13 insurance reveal
spectacular progress in the market of third liability
insurance (Table 3, Fig. 3 and 4).
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Table 1. Share of the gross contribution assigned due from Group 13 insurance (third party liability insurance)

in the total of Section II gross contribution aggregate (the remaining nonlife insurance) in the years 2005-2015

(source: State Insurance Office Reports, Annual Reports, 2014, Financial Supervision Commission Annual Reports;
Annual Reports 2016; Financial Supervision Commission Reports; Quarterly bulletin. Insurance Market 4/2015)
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Figure 1. Change of the share of the gross contribution assigned due from Group 13 insurance (third party liability

insurance) in the total aggregate of the Section II gross contribution (the remaining non-life insurance

and pecuniary insurance in the years 2005-2015)

(source: own elaboration on the basis of: State Insurance Office Reports, Annual Reports 2014, Financial Supervision
Commission Annual Reports; Annual Reports 2016; Financial Supervision Commission Reports; Quarterly bulletin.

Insurance Market 4/2015)

Table 2. Gross insurance contribution due from Group 13 insurance (general third party liability insurance)
(source: State Insurance Office Reports, Annual Reports 2014, Financial Supervision Commission Annual Reports,
Annual Reports 2016; Financial Supervision Commission Reports; Quarterly bulletin. Insurance Market 4/2015)
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Figure 2. Gross insurance contribution due from Group 13 insurance (general third party liability insurance)
(source: own elaboration on the basis of: State Insurance Office Reports, Annual Reports 2014, Financial Supervi-
sion Commission Annual Reports; Annual Reports 2016; Financial Supervision Commission Reports; Quarterly
bulletin. Insurance Market 4/2015)

Table 3. General third party liability insurance contracts (Group 13) against the total number of insurance con-
tracts in Section II in the years 2007-2015, in million pieces
(source: State Insurance Office Reports, Annual Reports 2014, Financial Supervision Commission Annual Reports;
Annual Reports 2016; Financial Supervision Commission Reports; Quarterly bulletin. Insurance Market 4/2015)

2007
2008
2009
2010
2011
2012
2013
2014
2015

Year

Number of policies

. 3.78 4.91 5.84 6.35 6.62 6.73 6.90 8.78 9.71
in Group 13

Total number of policies

. . 58.09 | 60.24 | 46.87 | 49.76 | 49.20 | 47.18 | 47.78 | 55.07 | 51.41
in Section II

Share of policies in Group 13
in the total number of policies | 6.50 8.15 12.46 | 12.76 | 13.46 | 14.26 | 14.44 | 1594 | 18.88
in Section II in %

The years 2007-2015 witnessed an over twofold place in 2014 though the level of 2007 was not

growth in the number of general third liability insur- reached (the number of policies was ca. 3 million,
ance contracts concluded (Fig. 3) against a decline i.e. over 5% lower). The year 2005 saw another de-
inthe number of insurance contracts concluded cline in the number of contracts in the area of nonlife
in Section II in the same period (particularly sharp insurance and material insurance (Fig. 4).

in the years 2009-2013). Recovery in Section II took
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Figure 3. Number of general third party liability insurance policies (Group 13) in the years 2007-2015
(in millions of pieces)
(source: own elaboration on the basis of: State Insurance Office Reports, Annual Reports, 2014, Financial Supervision
Commission Annual Reports; Annual Reports 2016; Financial Supervision Commission Reports; Quarterly bulletin.
Insurance Market 4/2015)

Fig. 3 shows a markedly higher readiness to make
use of third party liability insurance in risk manage-
ment in the period preceding the economic collapse
and in the period of the post crisis recovery, which
provides evidence for the crucial influence of the
financial standing of companies and households on
the demand on the third party liability insurance
market.

Simultaneously, the substantial growth in the share
of general third liability insurance in the number
of the remaining nonlife insurance and material in-
surance contracts (in particular against the decline
in the number of Section II policies) visible in Fig. 5
shows how strong the influence of noneconomic
factors is on the demand side of the third party liabil-
ity insurance market.
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Figure 4. Total number of insurance contracts in Section II (groups 1-18) in the years 2001-2015
(source: own elaboration on the basis of: State Insurance Office Reports, Annual Reports, 2014, Financial Supervision
Commission Annual Reports; Annual Reports 2016; Financial Supervision Commission Reports; Quarterly bulletin.
Insurance Market 4/2015)
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Figure 5. Share of general third liability insurance contracts (Group 13) in the total number of insurance
contracts in Section II (Groups: 1-18) in the years 2007-2015
(source: own elaboration on the basis of: State Insurance Office Reports, Annual Reports 2014, Financial Supervision
Commission Annual Reports; Annual Reports 2016; Financial Supervision Commission Reports, Quarterly bulletin.
Insurance market 4/2015)

The presented trends in the third party civil liability
insurance contracts in Poland witnessed recently are
thus a consequence of the influence of a large num-
ber of a variety of factors, including the most com-
monly indicated financial standing of the demand
market subjects and steady growth of the level
of legal and insurance awareness among them. What
is definitely worth mentioning is the multidimen-
sional character of these determinants, resulting
among others, from the construction of the third
party liability insurance, which differs significantly
from the construction of property insurance dominat-
ing among material insurance'. What can be ob-
served concurrently with the process of the
strengthening of the position of third party liability
insurance in the insurance market and improvement
in the approach to the process of risk management
in organizations is an increased interest in this group
of issues as a subject of scientific studies and anal-
yses. Scientific activity in this area is fully justified
first and foremost due to the high complexity of the
legal nature of both third party liability”* and its in-

! Pursuant to Art. 821 cc material insurance can refer to property
or third party liability.

? Discussions concerning approach to the so-called pure econom-
ic loss in Poland against the relevant practice followed in other
countries and growth in the number and value of claims in virtue
of third party liability Kwiecien (2009, pp.63-76) can serve as

surance’, the diversity of insuring parties and benefi-
ciaries as well as the dominant position of third party
liability insurance among compulsory insurance
in Poland.

2 Nature and function of third party liability
insurance as a basic determinant
of the state and development
of the third liability insurance market

Discussions over the nature of third party liability
insurance should be preceded by a definition of third
party liability as an insurance object. In general,
liability is the obligation to bear the consequences
of one’s own behavior or third parties’ behavior
foreseen by the law. Depending on the adopted crite-
rion of its determination, we can distinguish criminal
liability, disciplinary liability, constitutional liability,
political liability, business liability, professional-

evidence of the complexity of the legal nature of third party
liability and in consequence its insurance.

3 Attention should here be drawn to the use as a temporary scope
of insurance protection of the so-called triggers, the problem
of which is frequently raised by specialists in the third party
liability insurance law (e.g. Serwach, 2007a; 2007b).
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A - policyholder

B - insurer

C - injured party

AB — third party liability contract

AC — exdelicto or ex contractu
compensation relation

BC - action directa direct claim

Figure 6. Construction of third party liability insurance
(source: Serwach, 2006, p.389)

liability and finally third party liability as a law-
determined obligation to bear material consequences
of one’s own and third parties’ behavior as well as
of other events to which the law (civil code) links
these consequences. It is worth remembering (partic-
ularly in the context of analyzing the importance
of third liability insurance and identifying factors
underpinning the development of the market for this
insurance) that what is at stake is an unlimited finan-
cial liability of the debtor (limitations appear in the
execution) and that the obligation to redress
the damage applies to both the present and the future
assets of the debtor.

Characterizing the nature of the third party liability
insurance, we should distinguish two liability re-
gimes: ex delicto (art. 415 and CC) and ex contractu
(Art. 471 and CC), which constitute grounds for
determining the source of the obligation toward
the injured and in consequence of defining the object
of insurance protection.

Third party liability insurance is most frequently
defined in terms of its legal dimension. Pursuant
to Art. 822. §1 CC, “By concluding a third party
liability insurance contract an insurance institution
undertakes to pay a compensation specified in the
contract for damage to third parties in relation
to whom liability is borne by the policyholder or
a third party in favour of which the insurance con-
tract was concluded.” This approach shows clearly
the specific character of links present in relations
between the parties and subjects of the third party
liability insurance relationship. First, like any other
insurance contract, it indicates the presence of classic

parties to the insurance relationship, that is, the in-
surer (insurance institution*) and the policyholder.

Generally speaking, being a party to the insurance
relationship, the insurer has the basic obligation
to pay a compensation and the policyholder has the
basic obligation to pay the insurance premium (Art.
805§ 1 and § 2 sect. 1 CC).

In turn, the basic insurance relationship subjects
include, apart from (what is obvious) the insured
(and thus a person indicated by name or otherwise,
for the account of which the policyholder concluded
the insurance contract), “the injured party in terms
of third party liability insurance” as one of the enti-
tled third parties (Art. 808 CC).

The specific character of third party liability insur-
ance as compared with other nonlife insurance
(in particular property insurance) finds its reflection
in the very construction of this insurance (Fig. 6),
which covers several separate but closely interlinked
legal relationships (Nowakowski, 2004, p.112).
The first of these relations arises from the third party
liability insurance contract (whether voluntary or
compulsory) concluded between the insured (policy-

* Though relevant literature raises doubts as to the adequacy
of the term “insurance institution” to refer to a party to an insur-
ance relationship and points to the relevance of using in this case
the category “insurer,” (e.g. Kowalewski, 2006, p.191), the two
terms are often used interchangeably due to the fact that the term
“insurance institution” appears in the civil code as well as in Art.
5.1. of the Law of May 22, 2003, on compulsory insurance,
Insurance Guarantee Fund, and Polish Traffic Insurance Office.

3 Pursuant to Art. 822 § 4 CC. and Art. 19 of the law on compul-
sory insurance, Insurance Guarantee Fund and Polish Traffic
Insurers’ Bureau — “if the perpetrator of the damage concluded
a third party liability insurance contract — the injured party can
claim compensation damages directly from its (perpetrator’s)
insurer” (Kowalewski, 2006, pp.192, 193).



Determinants of Development of Third Party Liability Insurance: Selected Approaches, Experience and . . . 129

holder) [A] and thus a potential damage perpetrator
and the insurer [B]. The insurer undertakes to pro-
vide insurance protection consisting primarily (from
the point of view of the client) in the payment to the
injured party [C] of compensation (indemnity) in the
case of the occurrence of the contract-covered event
of which the policyholder (the insured) is the perpe-
trator. In turn, the policyholder undertakes to pay the
insurer a premium.

e The second of the relations is a legal relation
between the damage perpetrator [A] and the in-
jured party [C]. Damage due to a tort (in this case
the perpetrator bears third party liability in tort)
or damage being consequence of failure to com-
ply with or inadequate compliance with a previ-

ously undertaken obligation (in this case the per-
petrator bears contractual third party liability)
gives rise to an obligation to redress the damage
within the scope not exceeding its material con-
sequences.

e The third of the relations is the legal relation be-
tween the insurer [B] and the injured party [C],
which arises as a consequence of the occurrence
of the other two legal relations (between the in-
surer and the policyholder/the insured as well as
the insured damage perpetrator and the injured
party). The relation arises when the material con-
sequences of the event give rise to an obligation
on the part of the insured.

Table 4. Variants of the third party civil liability contract according to the subject of insurance protection
(source: Mogilski, Serwach, 2011)

Part Subject of insurance protection

Third party liability insurance variant

The policyholder’s third party liability

liability insurance

A . . Insurance on one’s own account
insurance exclusively
The insured’s third party liabilit .
B . P . Y Y Insurance on a third party’s account
insurance exclusively
C The policyholder’s and the insured’s third party “Total” insurance on one’s own

and third party’s account

A conclusion of a third party liability insurance con-
tract by the damage perpetrator thus constitutes the
assumption by the insurance institution of the mate-
rial liability toward the injured party, which can
lodge a claim directly with the perpetrator’s insurer
(action directa)’. Legal literature treats the damage-

® What is interesting from the point of view of the development
of the insurance market and in particular the relation between the
insurer and the insured/policyholder is the gradual — since 2014
(pilot introduction by PZU SA) — introduction (at the initiative
of PIU) of a possibility of damage claiming by traffic collisions
victims holders of compulsory third party liability insurance
under the BLS system (Direct Damage Liquidation). The BLS
system developed in the Polish Insurance Chamber will be
joined by the following insurers: Concordia Ubezpieczenia, Ergo
Hestia, PZU, UNIQA, Warta (from April 1, 2015), Aviva, Liber-
ty Ubezpieczenia (from July 1, 2015), and Gothaer (from Octo-
ber 15, 2015). Taken together, these insurers represent 68%
of the third party liability insurance market measured with the
premium levied. The Direct Damage Liquidation is a system
creating a possibility to repair a car or to obtain damages from
one’s own third party liability insurer and not from the insurer
of the damage perpetrator as it has been so far. BLS has been
in operation on the European market for decades, among others
in France, Belgium, Spain, and Italy.

related liability of the insurer as legal liability
(Raczynski, 2010, p.43) or guarantee liability (which
results from the application of the so-called absolute
principle liability) (Czachorski, 1995, p.146-147).
What should be drawn attention to is the amount
of the guarantee amount in third party liability insur-
ance representing the maximum level of the insurer’s
material liability toward the injured party. In the case
of a damage the material value of which exceeds the
scope of the financial liability of the insurance insti-
tution, the injured party can, in addition to the com-
pensation paid by the insurer, claim damages from
the perpetrator of the damage.

The subject of the insurance protection can cover
only and solely the third party liability of the policy-
holder or/and holders as well as the third party liabil-
ity of the insured. Depending on the subject of the

http://piu.org.pl/public/upload/ibrowser/BLS/Prezentacja_na_cz
ym_polega BLS.pdf [access: 05.06.2015].
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insurance protection, we can distinguish three vari-
ants of the third party liability insurance contract.

Discussing the nature of the third party liability in-
surance, it is worthwhile to refer to its function as
a factor constituting a sui generis lever of the devel-
opment of the market for this kind of insurance.
There is no doubt that better knowledge of its role
can contribute to more common use of this risk man-
agement instrument by households, enterprises, non-
government organizations, and other entities.
Literature on the subject defines the function of eco-
nomic insurance as “a form of the manifestation
of their economic and social destination, namely,
implementation of tasks imposed on it” (Sangowski,
1998, p.47). Apart from “classic” functions attribut-
ed to all types of insurance (protective function,
compensatory function, preventive function, finan-
cial function)’ third party liability insurance has par-

ticular tasks to perform because of its specificity:

e protection of the property of the policyholder
(potential damage perpetrator) against loss result-
ing from the obligation to redress the damage
caused,

e protection of the property of potential injured
parties against loss resulting from a potential in-
solvency of the damage perpetrator (when the
damage compensation obligations exceed the val-
ue of the damage perpetrator’s assets).

An analysis of the third party liability insurance
market development factors reveals that it is the first
of the above functions that is of primary importance
in shaping social attitudes toward risk management
of civil liability with the help of insurance.
The common awareness of the inevitability of bear-
ing pecuniary consequences of damages inflicted
on third parties (the extent of which cannot be fore-
seen a priori) not only with the assets held today

" The functions of insurance are perceived in a way slightly
different from that presented by Sangowski and by Kowalewski
(2006, p.33), who points to the “compensation of contingency
losses” and “damage prevention (prevention of contingency
losses)” as basic functions and expands this list with additional
aims and tasks, i.e., (1) educational role; (2) ensuring a sense
of security; (3) ensuring the continuity of economic goals;
(4) guarantee of the principles of economic calculus as well as
(5) others (stimulation of economic growth: credit — investments;
export development; protection of the balance of payments;
guarantee of the development of dangerous areas of activity:
navigation, aviation, road traffic, nuclear power).

but also in the future seems to be the most effective
incentive to seek insurance protection. The second
of the functions listed can also be seen as a third
party liability insurance market development factor
but not as an individual incentive for potential dam-
age perpetrators to provide themselves with insur-
ance protection but as an argument raised to support
the extension of the list of compulsory insurance
(with third party liability insurance in the lead)
which potentially increases the number of contracts
concluded®.

3 Risk-generating techniques and technolo-
gies as determinants of the development
of third party liability insurance market

The third party liability insurance was developed
most probably in the 18th century, though literature
does not specify when exactly and when the scope
of basic maritime insurance was expanded in Great
Britain so as to cover insurance against collision
liability. Initially, the solutions did not cover injury
to person but their construction was based on a divi-
sion of pecuniary liability for material damage be-
tween the insurer (in 75% of the cases, the risks were
borne by associations of ship owners insuring their
members reciprocally) and the ship owner who re-
dressed 25% of the value of the damage for “educa-
tional reasons” (Raczynski, 2010, p.3).

At the same time, in France, solutions aimed at the
protection of the financial interest of the injured par-
ty were developed within fire insurance for land® as
aresult of the introduction of stricter regulations
(based on the principle of risk) with respect to the
liability of tenants towards owners of tenement
houses in the case of damages due to fire.

The impulse to the emergence of a separate third
party liability insurance as an independent category
of insurance is most commonly believed to have
been triggered by the dynamic development of the

8 A similar view is presented by Orlicki who places the protec-
tion of socially important values among reasons underpinning
the introduction and function of compulsory insurance (Orlicki
2011, p.196).

° An extended analysis of the origin and phases of the develop-
ment of third party liability insurance in light of rich historical
sources and evolution of the provisions of contract law can be
found (Kowalewski 1981, pp.9-56).
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machine industry in the 19th century accompanied
by threats to the health and life of workers. Sharing
this perception of the origin of the third party liabil-
ity insurance, Eugeniusz Kowalewski said: “the de-
mand for insurance of this kind does not seem to be
a simple function of the process of the objectification
of the principles of liability but rather results from
the intensification and proliferation of risks at the
time of accelerated technical and organizational de-
velopment” (Kowalewski, 2006, p.12). The industri-
al revolution resulted in an increase in the number
of accidents at work, which generated a need to regu-
late the question of employers’ pecuniary liability
toward injured employees and their families and
consequently led to increased interest in insurance
protection. In the years 1838-1882, six countries
(Prussia, Norway, Germany, Switzerland, Great
Britain, and New Zealand) adopted laws providing
for the employer’s liability for damages caused by
accidents at work. Although employers accepted
these actions because the employer’s liability result-
ed from the general principles of third party liability
for damages inflicted on a person or to another per-
son’s property (Piotrowski, 1964, p.15). Yet, in prac-
tice, injured workers were not able to execute the
payment of compensations from employers.
As aresult, many countries resorted to far-reaching
forms of interventionism introducing compulsory
insurance obligations (e.g. in Belgium in 1868 and
in Belgium in 1868) (Ksigzopolski, 1999, p.27).
This seems to confirm that the beginnings of social
accident insurance date back to the first half of the
19th century while the second half of the 19th centu-
ry witnessed the development of insurance related
to accidents at work and work-related disability as
an element of the system of social insurance (among
others, in Germany in 1884 under insurance laws
of Chancellor Otto von Bismarck). The construction
of accident insurance refers as a rule to the nature
of third party liability insurance (among others,
the contribution is paid by the employer who is po-
tentially liable to redress the damage, the value of the
contribution being dependent on the level of risk
of an accident at work or an occupational disease,
the value of the damage/compensation being de-
pendent on the size of the damage within the level
of liability to be borne by the insurer and determined
earlier on a lump sum basis), yet, paradoxically,

though the introduction of this social insurance con-
tributed to raising the awareness of risk among em-
ployers, it did not contribute to development of third
party liability insurance. Employers were made to
believe that accession to social insurance systems
releases them from liability for damages and the
obligation to directly redress the damage. It was only
with the introduction in many countries in the second
half of the 20th century (in Poland as late as in 1990)
(Gasinska, 2003, pp.209-219) of legislation enabling
the injured employees or their families to lodge sup-
plementary claims (pursuant to the principle of sub-
sidiarity, by way of a civil action) with employers
and drew their attention to the need to ensure addi-
tional protection in the form of commercial civil
liability insurance. The above example confirms the
relevance of opinions pointing to strong social con-
notations of the insurance method to be found
in scientific discourse (Szumlicz, 2005a, pp.27-41).
We can include a substitutive function of accident
social insurance in relation to commercial (econom-
ic) insurance, which results from the fact that with
the introduction of the risk of accidents at work
and occupational diseases to the system of (compul-
sory, common, state-organized) social insurance
practically eliminated the motivation of the employ-
ers to conclude voluntary third party liability insur-
ance on the insurance market. In turn, the
introduction of regulations enabling employees
to place “supplementary” claims through civil ac-
tion'® gradually encouraged employers to conclude
commercial third party liability insurance contracts
ensuring full compensation of damages. This ap-
proach allows to perceive commercial third party
liability insurance as a supplement to social insur-
ance (Szumlicz, 2005b, p.197).

Another
of third party liability insurance was technical pro-
gress in transport and the resultant threats. For in-
stance, in France, the first third party liability

factor underpinning the development

insurance for owners of horses and carriages ap-
peared in 1825 (Raczynski, 2010, p.5) and in 1895
the Automedon insurance company added to their
offer insurance against consequences of accidents

' The civil liability of the employer for damages to the employ-
ee, which arose in result of an accident at work or occupational
disease is discussed extensively (Jachimowicz, 2013, pp.192—
217).
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and protection of the pecuniary interests of perpetra-
tors in horse transport. The appearance of cars with
combustion engines and the development of car
transport at the turn of the 19™ and the 20" century
provided another impulse for the development
of motor third party liability insurance, which gradu-
ally came to be included in the list of compulsory
insurances (e.g., in Norway in 1912, in Switzerland
in 1914, in Denmark in 1918, in England in 1930,
in Poland in 1962) (Gorski, 1995, pp.89-91).

It is emphasized that technical progress means not
only positive changes in, for instance, the structure
of own production costs, structure of employment,
structure of employees qualifications, and organiza-
tion of production and work (Encyklopedia
Zarzqdzania, 2015) but also constitutes a source
of numerous threats (to life, health and property)
resulting from the emergence of an enormous num-
ber of ever more complex, often difficult-to-operate
equipment and mechanisms as well as from the
commonness of their usage which leads to a consid-
erable growth of the so-called damage potential
(Kowalewski, 1981, pp.12-13). This term, closely
linked to third party liability insurance, refers most
generally to the “potential scope of damages which
a given subject can inflict to third parties in the event
of the so called “black scenario,” that is, the most
pessimistic development of circumstances dependent
or independent of the subject” (Sukiennik, 2003).
Thus, the more mass the product or the service,
the higher the risk of the occurrence of damages
the redressing of which is likely to exceed the finan-
cial (pecuniary) abilities of the manufacturer of the
product or the provider of the service''. A high level
of the “damage potential” generates, on the one
hand, strong motivation to make use of insurance
protection and simultaneously induces decision mak-
ers to introduce compulsory third party liability in-
surances due to social considerations. What is worth
mentioning here is the existence of a kind of a feed-
back mechanism, namely, the influence of the third
party liability insurance market on technical innova-
tion laden with a high level of risk? The possibility
of making use of insurance protection increases the

! Naturally, apart from the scale (mass character) one should
also take into account the potential value of an individual dam-
age and the likelihood of its emergence.

chances of the application of technologies of this
kind in practice and consequently has a positive im-
pact on the development of research and inventive-
ness.

4 Socioeconomic determinants of the devel-
opment of third party liability insurance

The discussion of the stages and determinants of the
historical development of third party liability insur-
ance market cannot fail to mention the role played by
socioeconomic factors (which can both stimulate
and hamper its growth) and, among them, the im-
portance of the level of legal and insurance aware-
ness of potential damage perpetrators and injured
parties, the financial standing of households, and the
financial standing of economic entities.

The psychosocial factors hampering the development
of the market include the disrepute once surrounding
third party liability insurance in many publications
concerning insurance protection of perpetrators
of damage'?. Arguments were raised that the aware-
ness of this protection does not favor prudence
and development of attitudes and behaviors of pre-
ventive character. On the contrary, it encourages the
policyholder to sort of play with risk (and thus with
the insurer), which involves the phenomenon
of emotional (spiritual) hazard and actually consti-
tutes a source of dangerous irresponsibility. Fortu-
nately, ever more rarely, is third party liability
insurance treated as a pass to impunity, the more
so since insurance clauses overtly point not only
to the requirement of caution in behavior but also
deprive the insured of the right to the compensation
of the damage by the insurance company in the case
the damage was a consequence of deliberate miscon-
duct, stark negligence, inebriation of the perpetrator,
failure to take actions reducing the consequences
of the event, etc. Seeking a lever of the development
of third party insurance in factors of social character,
we should pay attention to the level of legal and in-

12 Against this background it is interesting to read the opinion
of Kowalewski that only the differentiation of the criminal
(“punishing” justice) and civil aspect (“compensatory” justice)
of the tort removed the odium from third party liability insurance
(Kowalewski, 1981, p.13).

1* This view was held by G. Ripert (after:) Stelmachowski (1984,
p.316).
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surance awareness on the demand side of the insur-
ance market. Changes to social awareness result
from a process, which is product of different forms
of education both formal and nonformal and, obvi-
ously, individual experience. For example, the dy-
namic growth of third party liability insurance in the
United States in the second half of the 20" century
was caused, among others, by very high damages,
which, in light of American law practice, do not play
solely a compensatory function but also, frequently,
a penal function. The possibility of the application
of the class action suit principle, that is of a single
entity bringing an action in a situation when the lat-
ter represents many potentially injured parties (mass
products, procedures applied in global networks,
etc.), law offices specialized in collective disputes
concerning claims from civil action, publicizing
of cases in the which the injured natural person or
a small firm are assumed to be the weaker, and thus
special treatment requiring subject, constitute basic
factors generating the development of the third party
liability insurance market. What is worth giving at-
tention to in the above context is the danger of the
appearance of a pathology of a kind resulting from
behavioral reasons — the emergence in the United
States of a litigious society and consequently actions
restraining the scope and level of claims (e.g., volun-
tary payments of substantial amounts made by ciga-
rette manufacturers toward federal prevention funds
in order to avoid prolonged court trials and exorbi-
tant claims).

The growth of the legal awareness as regards the
nature and function, in particular the compensatory
function, of third party liability as well as insurance
awareness of benefits for the injured resulting from
insurance protection causes growth of demand
for third party liability insurance as it comes to be
present in business negotiations in the form of a pe-
culiar compulsory obligation of contractual character
(even where the obligation is not foreseen by law).

On the other hand, like in the case of many other
types of insurance, macro- and micro-economic fac-
tors as well as the cyclical character of market econ-
omy come into play (poorer economic performance
by enterprises and lower incomes of the population
generate smaller interest in insurance protection
while recovery and prosperity increase the demand

for insurance). In particular, the deterioration of the
financial standing of economic entities and house-
holds can significantly lower their interest in volun-
tary third party liability insurance. In conditions
of a lower level of insurance awareness with simul-
taneous poor knowledge of the nature of the legal
liability for damage (and it is this situation that can
be seen in the majority of postcommunist societies),
what is observed is a trend toward securing the in-
surance protection of one’s own property rather than
transferring the risk of bearing third party liability
to the insurer. This attitude of subjects responsible
for risk management usually stems from the belief
that what should primarily be protected is one’s own
state of possession, the hard to estimate material
costs of redressing the damage being given less at-
tention. Another to be pointed
to speaking about economic determinants is the sig-

circumstance

nificance of transformations in the ownership
and organizational-legal structure and against their
background the ever more common separation
of corporate management and corporate governance
functions. A manager is liable toward the company
itself, shareholders, partners, other board members,
business partners, State Treasury, supervisory bodies
(in Poland — Commission for Financial Supervision),
employees, and third parties. The scope of liability is
thus very wide and managers are liable not only with
their present but also future assets for faulty deci-
sions and negligence, which generate losses to the
firm as well as for the consequences of their failure
to perform their duties as the employer (Sikorski,
2015). The growth of requirements toward managers
and the ever larger awareness of the right to pursue
claims, the ease of exchanging information and es-
tablishing relations between the injured parties
on the net as well as the ever more common practice
of taking class actions have created crucial grounds
for the development of managerial third liability
insurance. The first managerial third-party liability
insurance policies appeared on the insurance market
in the 1930s after the crash on the New York Stock
Exchange. European insurance markets came to offer
this form of insurance in the 1970s. A particular
growth of demand for these policies had place in the
aftermath of the latest economic crisis of the first
decade of the 21" century. The enormous losses re-
sulting from not only mismanagement but primarily
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financial affairs (e.g. Enron, World.com, Tyco,
Adelphia, etc.), along with the collapse of global
economy as a consequence of irresponsible man-
agement and inadequate supervision, generated
an enormous wave of actions and incredibly high
claims the scale of which made guarantee amounts
skyrocket. For instance, in 2011, the average guaran-
tee amount for which D&O insurance was signed
reached $126.8 million. At present almost 100%
of public companies in Western Europe have D&O
policies. D&O policies have been present on the
Polish market for over 23 years and also, as a result
of the postcrisis erosion of trust in managers, they
are flourishing. The guarantee amounts also keep
growing, for instance, one Polish company got in-
sured against their erroneous decisions under D&O
policy at a billion Polish zlotys (source: Gazeta
Ubezpieczeniowa, Rynek Ubezpieczen). D&O insur-
ance (liability insurance of board members and other
executive staff), POSI (Initial Public Offering Insur-
ance), E&O insurance (errors & omissions insur-
ance), EPLI (employment-practices-liability-insu-
rance of managers) represent the scope of effective
and ever more popular insurance protection as
a method of risk management applied by managers.

Looking for phenomena heralding the development
of the third party liability insurance market among
determinants linked to the transformation of the
economy, one can see them in the growth of one-
person nonagricultural economic entities as well as
economic entities arising in consequence of the out-
sourcing of functions, which used to form part of the
core activity of many large firms. The professional
and economic activity thus performed generates
the need felt by an ever larger number of enterprises
for insurance protection as regards pecuniary liability
for default on an obligation related to a dangerous
product, for damages linked to ownership or the use
of forces of nature.

5 The importance of legal regulations
for the development of third party
liability insurance market

What played a crucial role among the determinants
of the development of third party liability insurance
market were legal regulations, including regulations

objectifying third party liability as a category of pri-
vate law separate from penal law (Kowalewski,
1981, p.13) and in consequence emphasizing its eco-
nomic dimension (the obligation to redress the dam-
age by its perpetrator). Among the three functions
of third party liability specified in literature (System
prawa cywilnego, 1981, pp.208-211; Czachoérski
1995, pp.74-75) (compensatory, repressive, preven-
tive-educational), it is the compensatory function
that determines the shape, scope, and practice
of third party liability insurance.

What is worthwhile to draw attention to in this place
are regulations making the scope and principles
of third party liability stricter, which must naturally
affect the perception of insurance as not solely
an instrument guarding the financial interest of the
potential tortfeasor but in the case of the application
of the principle of risk, also the way of passing over
to the insurance institution of the burden of proving
the existence of exonerating circumstances (as
a condition of relieving oneself of the obligation
to redress the damage). Such was, for instance,
the impact on the development of the offer and mar-
ket of the insurance of obligations of the introduction
to the Civil Code (Articles 449' to 449'"), following
the law of March 2, 2000, on the protection of cer-
tain consumers’ rights and liability for a dangerous
product (Journal of Laws of 2012, Item 1225),
of legal regulations specifying broadly the circle
of entities liable for damage due to a dangerous
product. It was not only manufacturers (and thus
entities the activity of which involves manufacture
of potentially dangerous products) but also manufac-
turers of materials, raw materials and components,
nominal producers (placing their name or trade mark
on the product or acting as a producer), importers
(subjects putting products on the market), and even
sellers (i.e., persons selling products where the pro-
ducer cannot be determined) that came to be interest-
ed in third party liability insurance. Liability
for damage inflicted by the insured product covers
equally damage to property and damage to person
and changes to legal regulations merely made the
liability regime stricter by introducing the principle
of risk — very strict indeed from the point of view
of potential tortfeasors. The fact that it is on the po-
tential tortfeasor, if the latter wants to prove free
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of liability, that the obligation to present one of the
exonerating circumstances (and thus prove that
it was not the tortfeasor who admitted the product
to trading or that the product was stolen or lost
or that the dangerous properties of the product ap-
peared only after its admission to trading and did not
result from a reason present in the product previous-
ly, or that the state of science and technique did not
allow to predict the dangerous properties of the
product) rests, can effectively encourage the poten-
tial tortfeasor to conclude a third party liability con-
tract (thanks to which the tortfeasor can also count
on the insurer’s support in gathering and presenting
evidence material as regards the appearance of the
circumstances of the event, which is usually a very
difficult and complicated task where the principle
of risk applies.

In light of peculiar “inflation of the compulsoriness
of insurance” witnessed in Poland, a phenomenon
long contested and referred to in literature as a “leg-
islative defeat” and even “legislative pathology”
(Kowalewski, Ziemniak 2015, p.1), controversies
may arise over the perception of the legal provisions
related to obligation to conclude an insurance con-
tract as one of factors responsible for the develop-
ment of the third party liability insurance market.
Though it is hard not to share the opinions of law-
yers, economists, social and economic analysts that
an excessive extension of the list of compulsory in-
surances'* constitutes an assault of sorts at the free-
dom of concluding contracts in a market economy,
itis also hard not to notice that this phenomenon
generates demand for third party liability insurance’.
The basic sources of compulsory insurance law
in Poland, constituting a separate section of econom-
ic insurance law, include, apart from the law of May
22, 2003 on compulsory insurance, the Insurance
Guarantee Fund and the Polish Traffic Insurers’ Bu-

4" Although traditionally France was given as an ex ample
of a state breaking records in the imposition of compulsory
insurance obligations, the report recently published by the PIU
indicates that Poland can also find itself in the record list with
215 compulsory and mandatory types of insurance, Internetowy
Tygodnik Ubezpieczeniowy 26/2015,
https://www.google.pl/?gfe_rd=cr&ei=ZJgMV5uSEqv8wel37r4
DA&gws_rd=ssl#q=Internetowy+Tygodnik+Ubezpieczeniowy+
26%2F2015 [access: 03.07.2015].

'S For example, M. Orlicki perceives compulsory insurance as

a factor in the development of the third party liability insurance
market (Orlicki 2011, p.217).

reau (Journal of Laws, No. 124, Item 1152 with
amendments), and the Civil Code:

e laws (or international agreements) also referred
to as “peri-insurance” laws (Kowalewski, 2006,
p-87-88) which, pursuant to Art. 4 pt. 4 of the law
on compulsory insurance contain provisions in-
troducing the obligation to conclude an insurance
contract on entities the activity of which is by na-
ture of particularly dangerous character (e.g., nu-
clear energy generation), can threaten the health
and life of people (e.g., medicine, clinical trials,
hunting, mass events, etc.), can involve rendering
specialist services (e.g., detective investigations,
financial, legal, architectural, etc.) (Mogilski,
2006, pp.272-275). The number of these “peri-
insurance” laws tends to become longer and long-
er.

e executive acts to the laws introducing compulsory
insurance, namely, decrees of the Minister of Fi-
nance on compulsory insurance (specified in
alaw or in an international agreement) specify-
ing, in their majority, the scope of protection
and minimum guarantee amounts.

One of the examples of the construction of legal
regulations concerning compulsory insurance sensu
stricto is the law of September 18, 2001 on the elec-
tronic signature (Law of September 18, 2001, on the
electronic signature, Journal of Laws 2001, No. 130
Item 1450), Art. 10 Sect. 1 pt. 4, which stipulates
that a qualified subject providing certification ser-
vices issuing qualified certificates is obligated
to conclude a third party liability insurance contract
for damage to recipients of certification services as
well as the enforcement act to the law — decree of the
Minister of Finance of December 16, 2003 on com-
pulsory third party liability insurance of the certifica-
tion-providing subject'®. Apart from provisions
concerning the scope of the obligations of the subject
and the deadline for concluding the insurance con-
tract, the decree specifies the minimum guarantee
amount of the third party liability insurance with
respect to one event the consequences of which are
covered by the said contract is the Polish zloty

16 Decree of the Minister of Finance of December 16, 2003
on compulsory third party liability insurance of a qualified sub-
ject providing certification services (Journal of Laws 2003,
No. 229 Item 2282).
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equivalent of €250 000, but not exceeding €1 000
000 for all events.

The appearance in relevant decrees of the Minister
of Finance of a minimum guarantee amount as the
upper level of the financial liability of insurers
for damages which may have been caused by the
policyholder has also an indirect influence on the
third party liability insurance market. Economic
entities do not always limit themselves to the insur-
ance protection which they are guaranteed under
compulsory agreements (mandatory or resulting
from international agreements). In particular, where
the size of the damage is likely to exceed the guaran-
tee amount because of the specificity and interna-
tional scope of activity, the role of voluntary
insurance, as supplementary to compulsory insur-
ance, increases which contributes to growth of de-
mand on the third party liability market.

The role of compulsory insurance sensu stricto as
a lever of the development of the third party liability
insurance market reinforces the imposition on insur-
ance institutions of the obligation to accept offers
pursuant to Art. 5 pt. 2 of the law on compulsory
insurance (Kowalewski, Ziemniak, 2015, p.7).

As specific provisions of certain laws (there are sev-
en of them in the current list of compulsory insur-
ance sensu stricto) introduce a possibility of
choosing insurance as one of the options (e.g., next
to bank or insurance guarantees or deposits of funds
in a special account), not all entities may make use
of third party liability insurance as an instrument
of managing the risk of insolvency. Where third
party liability insurance is of conditional rather than
absolute character pursuant to the provisions of the
law,'” it is referred to in literature as “compulsory
variantive insurance” (Kowalewski, Ziemniak, 2015,
p.7). A legal provision of this kind may thus reduce

'7 This situation refers, for instance, to the third party liability
of'a nurse or a midwife being citizen of a EU member state,
practising the profession of a nurse or midwife, temporarily
or occasionally in the territory of Poland (Art. 24 law of 15 July
2011 on the professions of a nurse and midwife, uniform text of
2014, Item 1435 with amendments) and also third party liability
insurance of an entrepreneur conducting economic activity in the
area of organizing tourist events or mediating, on clients’ re-
quest, in concluding contracts on the provision of tourist ser-
vices, in the case of their insolvency (Art. 5 of the law of August
29, 1997, on tourist services, uniform text of 2014, Item 196
with amendments).

the readiness to make use of compulsory insurance
as an instrument of risk management in favor
of other instruments specified in the law and in con-
sequence decrease the contribution of compulsory
third party liability insurance to the growth of the
market.

By the way, it is worthwhile to mention other types
of third party liability insurance, which belong to the
set of the so-called compulsory insurance sensu lar-
go linked to the broadly understood insurance com-
pulsion as a legal obligation or to a (more or less
directly) imposed duty to have insurance protection,
which do not satisfy the requirements of Art. 4 of the
law on compulsory insurance, Insurance Guarantee
Fund, and Polish Traffic Insurers’ Bureau, and their
undeniable contribution to the growth of demand for
insurance protection (Kowalewski, Ziemniak, 2015,

p.8).

6 Conclusion

The steady growth of the Polish third party liability
insurance market, measured in terms of the number
of contracts concluded, collection of insurance con-
tributions as well as growth of the share of third par-
ty liability insurance in Section II insurance (other
personal insurance and financial insurance) has been
observed in Poland for some time now. Simultane-
ously, insurers tend to expand their offers with mod-
ern products protecting the financial interests of both
potential injured parties and potential tortfeasors
in events generating property liability, products re-
sponding to the needs of the domestic market, fre-
quently already tested on other insurance markets.
The above tendency allows to express a view that
while the third party liability insurance market
in Poland in statu nascendi has been developing over
the past 25 years, which is understandable in the face
of stormy changes it has been undergoing due
to systemic transformation, it also has good pro-
spects for further development. It is therefore
worthwhile to follow factors that have been under-
pinning the growth of the third party liability insur-
ance market as their observation is not merely
of historical value but can be used to design effective
instruments which will support further development
of this market in the future. The actions of insurance
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institutions, insurance market institutions, and the

activity of other

entities affecting its shape

and growth should take into account the multidimen-
sional character of the third party liability insurance
market which is dominated by:

determinants resulting from relations between
parties and subjects to the third party liability in-
surance relation against the complex nature and
specific character of the third party liability func-
tion,

determinants linked to the dynamic growth of the
so called risk-generating techniques and technol-
ogies leading to increase in the occurrence of the
so-called damage potential threatening partici-
pants in the production process (service-rendering
process) as well as product users and service re-
cipients,

determinants of socioeconomic character, in par-
ticular the level of legal and insurance awareness
of potential tortfeasors and injured parties as well
as the financial standing of households and eco-
nomic entities,

determinants related to legal regulations, in par-
ticular, the leading role of regulations separating
the compensatory function of third party liability
from its penal function in shaping the scope and
level of insurance protection. What was empha-
sized, in addition, was the importance of regula-
tions making the scope and principles of third
party liability stricter in certain areas of economic
turnover as well as regulations introducing the in-
surance obligation.
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