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Abstract: Being one of the core values of the European Union, human rights

have been centrally located in the European Union—Turkey relations
especially since the country gained the candidate status in 1999. In
human rights practices, the actor who comes to the forefront most on
behalf of the state against the citizens whose rights must be protected
is the police force. Therefore, the security practices enforced by the
police form a huge part of human rights practices in the state and thus
play a decisive role in Turkey s relations with the Union. This article
presents an evaluation of the so-called ‘internal security package’,
which has just passed into law, and its potential impact on European
Union—Turkey relations. The package includes specific amendments
regarding the police duties and authorities, which unarguably affect
human rights practices in the country. As the Union lacks a uniform
norm relating to the security practices the package in question
contains, the answer to the question will be sought by screening
two sources: EU progress reports on Turkey and relevant ECtHR
decisions, which provide definite judgements regarding the threats
and risks posed by the package under discussion.
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1. Introduction

Turkey, which has been endeavouring to be a member of the European Union
(EU) for over 50 years, eventually gained the status of candidate country
at the 1999 Helsinki Summit and, in order to be able to start the accession
negotiations, undertook the responsibility of the formation of stable institutions
guaranteeing democracy, the rule of law, human rights and minority rights
pursuant to Copenhagen political criteria. Out of the 15 chapters opened since
2005, when the negotiations with the Union for full membership started, only
one could be temporarily closed. The EU notes certain problems regarding most
of the chapters composed of 35 titles in total and regulated for the country’s
harmonization to Union legislation and considers it necessary to make significant
efforts for the solution of these problems. One of the issues that the Union
regards problematic, often criticizes and points out vigorous efforts to be made
in this direction concerns fundamental rights and freedoms.

The EU’s consideration of democracy, the rule of law and respect for human
rights as both the building blocks of the Union and the primary condition for
the candidate countries pursuing membership makes the issue in question more
meaningful for Turkey in its accession negotiations process. Because, the issue
of human rights is among the most problematic issues in Turkey’s relations with
the Union both prior to and after candidacy. For this reason, human rights, which
takes place among the Copenhagen political criteria and plays a decisive role
in EU-Turkey relations, is one of the leading issues on which Turkey must put
particular emphasis. In this sense, the creation of stable institutions guaranteeing
the protection of human rights is of paramount importance for Turkey aiming
membership.

One of the institutions that must be created or structured within the framework
in question is the police organization. This is the institution that comes to
mind first in the case of any practices that lead to human rights violations. It
is necessary to express that in accordance with the responsibilities undertaken,
right after gaining the status of candidate country, Turkey made many reforms
which directly influence security practices and ensure the fundamental rights
and freedoms of the individuals against the police practices.

On the other hand, considering the fact that a significant part of the human
rights violations detected by European Court of Human Rights (ECtHR) has
originated from police practices in Turkey and this has been reflected in the
EU’s progress reports on Turkey, as well, it is also necessary to add that there
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are many more steps to be taken, because this negative picture directly affects
Turkey’s relations with the EU and leaves the country in a difficult situation. As
a result, police practices comprise a considerable part of human rights practices
in Turkey and play a leading role in the course of Turkey’s relations with the EU
within the context of fundamental rights and freedoms. If Turkey does not want
to have a trouble with the EU within the aforesaid context, it must be careful
with respect to tasks and authorities entrusted to the police and act responsibly
in establishing the freedom-security balance.

This study investigates the probable impact of the legislative arrangement just
made pursuant to what is known as ‘internal security package’ in relation to
police duties and authorities on EU-Turkey relations within the context of
fundamental rights and freedoms. Since there is no direct and uniform EU
norm concerning the arrangements prescribed by the package, the investigation
at issue will be made based on the related ECtHR decisions and EU progress
reports on Turkey, which present explicit judgements in relation to the alarming
matters posed by the package under discussion.

2. Europeanization of Turkey after the 1999 Helsinki Summit

The 1999 Helsinki Summit opened a new era in EU-Turkey relations, since
reforms on human rights gathered momentum in order to start the negotiations.
The summit provided a turning point in the long-standing EU-Turkey relations
by bringing into attention the political criteria for membership, which had been an
ignored and missing element in the process of Europeanization in Turkey (Eralp
& Torun, 2015, p. 26). As a natural consequence of this development, Turkey
has adopted many political reforms and legal changes to satisty the Copenhagen
criteria and thus pave the way for the consolidation of the Europeanization
process. The country progressed notably in the consolidation of democracy, the
rule of law and human rights within the scope of alignment with the EU acquis
(Ozdemir & Demirkanoglu, 2014, p. 122). Two main instruments were used
in the actualization of this reform process: amendment of the constitution and
harmonization packages.

The 2001, 2004 and 2010 constitutional amendments, for example, brought clear
innovations in EU standards regarding the freedom of thought and expression,
the prevention of torture, the freedom of association, the freedom of press,
the freedom of movement, gender equality, children’s rights, strengthening
of civilian authority and democracy, making international treaties concerning

Baltic Journal of European Studies 7
Tallinn University of Technology (ISSN 2228-0588), Vol. 6, No. 1 (20)



Vahap Atilla Ogusgil

fundamental rights and freedoms gain precedence over national legislation, the
freedom and security of the individual, the right to petition to an ombudsman,
the right to privacy, abolishment of death penalty, abolishment of State Security
Courts, positive discrimination concerning members of certain disadvantaged
social groups that require special protection, the right to submit constitutional
complaints and so on.!

In addition to those amendments made in the constitution, Turkey witnessed nine
harmonization packages between the years 2002 and 2006, which were prepared
to bring Turkish legislation in line with the EU legislation. These packages
made specific changes in a large number of laws such as: Penal Code, the Anti-
terror Law, the Code of Criminal Procedure, the Press Law, the Law on Political
Parties, the Law on Associations, the Law on Meetings and Demonstration
Marches, the Law on Foreign Language Teaching and Education, and the
Law on the Duties and Competences of the Police. The packages in general
were adopted to improve human rights, including the minority rights, broaden
freedom of expression and freedom of press, strengthen safeguards against
torture and mistreatment, intensify the freedom of association, assembly and
demonstration, expand cultural rights, guarantee broadcasting and education in
other languages, support gender equality and consolidate democracy (Ministry
of Foreign Affairs, 2007, p. 18).

All in all, these reforms, generated as a result of Turkey’s enthusiasm for
Europeanization, played a significant role in strengthening and deepening
democratic norms and values in the Turkish political system (Ozbudun, 2004,
p. 179), and eventually urged the EU to start accession negotiations with the
country for full membership on October 3rd, 2005.

With regard to Europeanization, much of the related literature on EU-Turkey
relations regards the period between 2001 and 2006 rather successfully and
notably (Grigoradis, 2009, p. 155; Onis, 2010, p. 363; Hale, 2011, p. 325).
This pre-negotiations period is even characterized as ‘the golden age of
Europeanization’ (Onis, 2008, p. 40). The period after 2006, however, marks
a different era in terms of reforms and Europeanization. In this period, the
democratic reforms lost momentum, then came to a halt and eventually went
into reverse gear. Thus, this post-negotiations period represents a U-turn from
the so-called golden age of Europeanization (Saat¢ioglu, 2013, p. 18).

' For a detailed analysis of the 2001, 2004 and 2010 constitutional amendments, see
Coskun, 2013.
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The stopping of reforms can be attributed to all actors active in the process:
EU, Member States and Turkey. In the first place, the negotiations’ being open-
ended, suspension of membership negotiations over five acquis chapters due to
France’s veto and six acquis chapters due to Cyprus’ veto and ongoing doubts
of Austria, Germany and France about Turkey’s membership and even Merkel’s
“privileged partnership” proposal for Turkey led to a decline in enthuasism in
Turkey. Those obstacles raised by the EU and some Member States on the road
to membership adversely affected the Government’s eagerness and faith in the
membership process.

The other reason that distanced Turkey from democratic reforms is connected
with Turkey itself. The second (2007) and the third (2011) terms of the ruling
party, Justice and Development Party (AKP), had to deal with critical domestic
affairs including high tension and polarization in the society such as the election
of the new president that turned into a political crisis, e-memorandum issued by
the military, closure case prosecuted against it on charges of becoming the focus
of anti-secularist activity, rising terrorist attacks of the Kurdistan Workers’ Party
(PKK) on civilian and military targets, Kurdish issue, the trial of ‘Ergenekon’,
and lastly ‘parallel state’, which were both considered by the Government
as illegal organizations consisting of persons from the bureaucracy, military,
universities, intellectuals, media and planning to overthrow the Government. In
brief, certain domestic factors, which have a determining role in AKP’s political
references based on strategic calculations, have shaped the Europeanization
outcomes in the reform areas in those periods (Saatcioglu, 2014, p. 87; Yilmaz
& Soyaltin, 2014, p. 12).

The Government spent much of its effort and time in those terms to fight against
the aforementioned powers. The power struggle of the Government against those
power elites forced it to take strategic steps that would strengthen its power over
especially judiciary, military and media. This struggle then led the Government
to engage in legislative efforts which aimed to empower its rule within the
state and give explicit priority to security over freedoms. As a consequence,
those initiatives yielded many laws inconsistent with the European standards
including, for instance, the Law on the National Intelligence Services and
Internet Law, which, according to the EU, “allows wiretappings and surveillance
to be conducted by Turkish intelligence services without judicial oversight”
and which “increases the Government’s powers to block content without Court
order on an unduly wide range of grounds” (EC, 2014, p. 14 and EC, 2015,
p. 5), respectively. The EU, as a result, regarded the adoption of those laws as a
setback from European standards.
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In conclusion, the post-2007 period could be characterized as the ‘AKP’s power
consolidation’ (Saatgioglu, 2014, p. 93) period in which the Government started
to rule with an exaggerated sense of its own power (Onis, 2010, p. 370). In
this post-negotiations period, rather than EU conditionality, domestic political
calculations were the major impetus for political reforms. In this period, the
Government adopted a ‘pick-and-choose’ (Saatcioglu, 2014, p. 87) type of
Europeanization, which signifies a selective Europeanization process including
several setbacks especially in freedom of speech, freedom of media and
independence of judiciary. This situation, which is a clear indication of reversal
from Europeanization, also casts a shadow over pluralizm (Kaliber, 2014,
p. 41), which is usually used synonymously with Europeanization (Alpan &
Diez, 2012).

3. Internal security package

The motivation behind the adoption of the package in question is based on the
protest demonstrations held in various cities of Turkey on 6—8 October 2014
in reaction to assaults of the terrorist organization known as the ‘Islamic State
of Iraq and the Levant’ (ISIL, known as ISID in Turkey) to the Syrian town of
Kobani. Turkey witnessed a turbulent period in especially October 2014 both
in the society in general and political sphere. This was the period of political
tension especially between the ruling party AKP and People’s Democratic Party
(HDP), which mainly represents Kurdish population in Turkey, due to the siege
of Kobani by ISIL. This political and societal turbulence resulted in violent
demonstrations including 50 deaths and more injured.

As is known, ISIL is an illegal armed organization, which is predominantly
active in Iraq and Syria. The organization, which drew the attention of the
entire world especially after the occupation of Mosul in Iraq in June 2014, has
displayed the same expansionist policies in Syria, as well. The assaults of ISIL
in different parts of Syria does not attract considerable attention by the Turkish
public opinion until it arrives at the town of Kobani. When ISIL started to assault
Kobani in July 2014, this situation created great reactions in Turkey both among
the political circle and the public. Encircling of the town, which is considered
the heart of the Kurdish area in North Syria, instigated the Kurdish society
the most in Turkey. Initially, certain non-governmental organizations and the
HDP protested the siege. They also accused Turkish Government of remaining
passive against the assaults for Kobani and asked for the Government to open a
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corridor for Kurdish fighters to cross into the besieged town. As time passed by
and the assaults of ISIL intensified, the reactions of the Kurdish population in
Turkey turned into demonstrations including violence and assaults. As a result,
between 6 and 8 October 2014, fifty people died in the escalated protests.

Following this deplorable event, the Turkish Government decided to draft a law
with the aim of preventing those violent demonstrations which caused serious
loss of life and property. The package, which was submitted to the Turkish
Parliament at the end of 2014, caused great controversy and conflict both in
the public opinion and the Grand National Assembly of Turkey (TBMM). In
contrast to the Government, which asserts that the package was prepared by
taking the security practices in Germany as a model and is compatible with the
European standards, the opposition parties in particular and the public opinion
in general objected the package claiming that it includes provisions conflicting
with democracy and international human rights standards.

In addition, the prevalent opinion both in the eyes of politicians in the opposition
parties and the public opinion in general was that the package was prepared very
hastily without consultation with the other political groups in the Parliament,
civil society and other stakeholders and thus ignoring the pluralist nature of
the Parliament and the society, as well. The package was even considered a
very harsh method of dealing with terrorism, as it extends police powers and
situations to conduct searches, use their weapons and detain suspects in custody
without a warrant (Zeldin, 2015, p. 4). The package, which was ultimately
passed into law on 27 March 2015, made significant amendments regarding
the legislation for particular police duties and authorities such as; ‘detention’,
‘intervention in social incidents’ and ‘search’, each of which touches specific
human rights of the citizens.

The package is significant for Turkey itself since it contains many provisions
touching upon democracy and human rights, two indispensable conditions for
democratic states. It will inarguably create certain impacts on the development
of democracy as well as protection and promotion of human rights in Turkey.
The package is also significant for EU-Turkey relations as those conditions
are directly relevant with the Copenhagen political criteria, necessary to start
the negotiations. Among the negotiating chapters, the package is relevant with
Chapter 23, ‘Judiciary and Fundamental Rights’, and Chapter 24, ‘Justice,
Freedom and Security’, which include the hugest amount of criticism on Turkey

2 The Law no. 6638 Amending the Law on Police Duties and Authorities, Law on Gen-

dermerie Organization, Duties and Authorities and Certain Laws’ (henceforth, Law
no. 6638).
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by the EU. All these make the package at issue worthy of discussing with respect
to the course of EU-Turkey relations in the future.

4. Security duties and human rights

Human rights arise from the relationship between the individuals and state.
Both implementation and violation of those rights are closely related to the
organization and acts of the state (Cavalieri, 2005, p. 38). Also, human rights
could be considered as a benchmark for legitimacy of a state (Hafner-Burton,
Tsutsui & Meyer, 2008, p. 116). The benchmark in question prevails not only
with respect to the individual-state relations at the national level but also the
states’ commitment to international law in international relations (Giiven, 2006,
p- 79). Within this context, in order not to jeopardize their legitimacy modern
states expend energy on protecting and promoting rights of the individuals
through their bodies and facilities.

Regarding their duties and authorities and dealing with people’s actions as part
of their profession, the body representing the state against the individuals is
mostly the police organization. The police is one of the state’s most important
and powerful institution, which directly reaches the public. It is also a visible
manifestation of public power and a state organ which intensely keeps in touch
and contact with civil society (Bowling et al., 2004, p. 1). In this sense, the
practices of the state’s most visible actor in question is a factor that directly
influences the human rights record of the states.

In the most general sense, the police is charged with ensuring public order
and safety. During the execution of his task in question, he touches many
fundamental rights and freedoms of the individuals through his intervention.
In this sense, there appears a direct and close relationship between the security
duties performed by the police and human rights (Karaosmanoglu, 2012, p. 43).
The security duties, for instance, have an effect on various fundamental rights
such as: the right to life, right to liberty and security, freedom of expression,
freedom of peaceful assembly and right to respect for private and family life
(Crawshaw, 1997, p. 11). To put it more explicitly, its authority to use firearm,
detain and search either secures or violates the right to life, the right to liberty
and security and the right of privacy, respectively.

That the police is obliged to ensure public order and safety on the one hand and

fundamental rights and freedoms of the individuals on the other hand is, in fact, a
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paradox. While taking measures for ensuring public safety, the police is required
to protect the fundamental rights and freedoms of the individuals. The necessity
of establishing freedom-security balance sensitively is also considered important
by the EU. The EU Network of Independent Experts on Fundamental Rights, for
example, emphasizes that the effectiveness of measures taken to maintain security
cannot be measured by the extent of the restrictions that these measures impose
on fundamental rights and freedoms. In addition, the measures are to be limited
to what is absolutely necessary and avoid a risk of arbitrariness (EU Network of
Independent Experts on Fundamental Rights, 2003, pp. 10, 52). Therefore, like all
other states, Turkey, while investing the police with the required authorities, must
pay regard to this delicate balance. Otherwise, any disorder in the freedom-security
balance against freedom will make new human rights violations unavoidable.
This situation will then adversely affect the relations of Turkey, which has been
currenty conducting negotiation process, with the EU.

4.1 Detention

Detention is a primary authority within the jurisdiction of the police. Detention,
which shortly indicates ‘the state of the person captured’ (Yenisey, 1995, p. 114),
is one of the protection measures intended to ensure that criminal procedure is
carried out, to make a decision suitable for the subject of the conflict at the end of
the procedure and to be able to execute the decision made (Centel, 1994, p. 70).
The right to liberty and security and the right to life or prohibition of torture and
inhuman or degrading treatment are considered among the fundamental rights
which are affected most during detention.

One of the most striking features of the Law no. 6638 that this study addresses
is that it grants the police the authority to detain. Such authority, previously
given only to the public prosecutor, has now been vested in the police through
the governor that represents an administrative authority. In accordance with
the amendment made by the subject law in Article 91 of the Law of Criminal
Procedure no. 5271 the police has been granted the authority to detain up to 24
hours in case of personal crimes and 48 hours in case of collective crimes upon
the order of their superior to be appointed by the local authority without the need
for the decision of the prosecutor in case of catching red-handed. In addition, the
police shall report to the public prosecutor on the procedure followed in relation
to the person caught red-handed at the end of such 48 hours and act upon the
instruction given by the prosecutor (Law no. 6638, Art. 13).

The practices which will be carried into effect in accordance with such

amendment that gives the police the right to detain for 48 hours and that engages
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the prosecutor only at the end of this time suggest an alarming condition with
regard to the right to liberty and security, in particular, and the right to life
or prohibition of torture and inhuman or degrading treatment. This is because
whereas the limitations to the fundamental rights and freedoms which also
include the right to liberty and security must prioritize the decision-maker status
of the judiciary power, such initiative is left with the executive power according
to the current regulation. Leaving with the practice intended as a judiciary
measure at the hands of an executive body shall bring along the risk of arbitrary
measures and abuse of such measures. As a result, there is room for possible
violations of particularly those rights until the prosecutor steps in.

In summary, such authority which should be vested in the prosecutor’s office as
a part of the judiciary power which has an independent and impartial identity is
given to the police who is a part of the executive power that holds the political
power. As is definite in accordance with the decisions of the ECtHR, violation
of the right to liberty and security and the right to life or prohibition of torture
and inhuman or degrading treatment represents the largest share out of the
total violations of Turkey. In light of the statistics of the ECtHR for the years
between 1959 and 2014 in relation to the violations on the part of Turkey, it is
seen that 994 out of 4,278 total violations are of those two rights mentioned
above (ECtHR, 2015b). Moreover, the country-based statistics for the year 2014
indicate that Turkey was the country whose violations of the right to liberty
and security accounted for the most, namely 45 times (ECtHR, 2015a). Such
statistics point out that Turkey, which does not have a clean background in terms
of violations of such rights, needs to act sensitively in this regard. Otherwise, it
may lead up to the prevalence and systematization of the violations of right to
liberty and security and the right to life or prohibition of torture and inhuman
or degrading treatment; and unfortunately, the mentioned legal regulation bears
such a risk.

The progress reports published by the EU in the previous years emphasize the
necessity to enhance the control of the prosecutor over the law enforcement
bodies. For example, 2012 and 2013 progress reports underline that prosecutors
must enhance their capacities to effectively refer and manage the investigations
carried out by the police and strictly control the proceedings carried out by the
police (EC, 2012, p. 71; 2013, p. 45).

Another risk posed by such jurisdiction is that it eliminates the principle of
separation of powers with the intervention by the executive power in the
judiciary power. In the progress reports of the past years, the EU’s highlighting
its detections on Turkey’s violations of the principle of separation of powers as
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an open subject of criticism (EC, 2012; 2013) sheds light on the fact that it is
necessary for the countries and Turkey which want to join the Union to attach
importance to such principle. In addition, the fact that Herman Van Rompuy, the
previous President of the EU Council, emphasized the importance of Turkey’s
commitment to sustain the principle of separation of powers as a vital part of the
Copenhagen political criteria and José Manuel Barroso, the previous President
of the European Commission, emphasized that separation of powers is not
only a fundamental principle of democracy but also a ‘fundamental and vital’
element of the EU negotiation process (BBC, 2014) represent another indication
that sheds light on the fact that it is necessary for Turkey, which conducts the
negotiation process for the sake of EU accession, to remain committed to the
principle. However, such regulation that bestows judicial powers and authorities
upon the executive power also poses a severe threat against the principle of
separation of powers.

Furthermore, following the fact that separation of powers is one of the essential
elements of democracy, the jurisdiction under discussion also constitutes a threat
to the development of democracy in Turkey. As is well known, in pluralistic
democracy power is not collected under a single body but is used by three distinct
bodies: legislation, executive and judiciary. No power can establish superiority
over the other or breach its border. Therefore, these three powers must carefully
and meticulously avoid interfering with each other’s remit. However, entrusted
with such an authority, the Turkish executive falls within the remit of judiciary
hereby contravening the separation of powers. In a nutshell, looking the subject
in question from a wider perspective, the threat aimed at the separation of
powers primarily damages the development of democracy in Turkey.

The authority to detain as a judicial authority is, as a consequence, left under
the initiative of the executive power, and in this context, it has almost turned
into an executive power. A work that has a judiciary nature will from now on
be conducted by the police as the officer of the executive power. This poses a
dangerous situation in the way it causes unjust and arbitrary detentions. From
this aspect, it will contradict with the Article 5 of the European Convention on
Human Rights (ECHR) that protects individuals against arbitrary restriction of
liberties and stipulates guarantees of such protection, and will open the door
for possible violation decisions against Turkey in the eye of the ECtHR. In
consideration of the fact that Turkey has been sentenced to large amounts of
compensations by the ECtHR (Hiiseyin Yildirim v Turkey [2007]; Kogak v Turkey
[2007]) due to unjust and arbitrary detentions of the police during the period in
which the police had the power to detain prior to the criminal law reform made
in 2005, it will be inevitable for Turkey to face similar sanctions and reactions.
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In conclusion, far from being a progressive step in the negotiations process, this
legal regulation is considered to be a setback, which will more likely take Turkey
to the years before 2005 with regard to the similar judgements of ECtHR.

4.2 Intervention in social incidents

Another power of the police within its jurisdiction is the authority to intervene
in social incidents. The basic right that will be affected either positively or
negatively by the police in terms of this power is primarily the freedom of
assembly and the right to protest. The police have to guarantee the freedom of
assembly and the right to protest of the individuals while maintaining public
order. In addition, considering that such right taking place among the essentials
of the libertarian democratic order is one of the means of collective execution
of the freedom of expression, it is also associated with the subject right. Taking
into consideration that it is frequently claimed that one of the moment when
the police uses disproportionate force is the moment of intervention in social
incidents (Firat, 2014, p. 774), it becomes evident that it is necessary to act
sensitively in terms of the subject power.

The amendment made by the Law no. 6638 in Article 33 of the Law on Meetings
and Demonstrations no. 2911 stipulates 6 months to 3 years of prison sentence
for those who participate in assemblies or demonstrations carrying the emblems
or signs of illegal organizations or communities or wearing clothing resembling
uniforms that bear such signs or emblems and those who participate in assemblies
or demonstrations carrying banners, posters, placards, pictures, signs and tools
that are considered illegal by the laws or shouting slogans that are considered
illegal or transmitting such slogans through voice recorders (Law no. 6638, Art.

8 (b)).

The relevant regulation has widened the scope of the criminal acts that require
prison sentence as differently from the past. In this context, carrying such
emblems and signs, wearing clothing like uniforms that bear such elements,
carrying objects such as banners, posters and placards and shouting subject
slogans are included as new acts of crime, and a legitimate basis was created
for the intervention in such acts by the police. However, in accordance with the
ECtHR decision, the police can intervene in social incidents subject to certain
limitations and under certain conditions. Accordingly, another condition observed
in execution by the Court, which refers to the conditions of ‘stipulation by law’,
‘legitimate purpose’, ‘necessity in a democratic society’ and ‘proportionality’,
1s whether such social incidents involve ‘violence’ or not. In this sense, ECtHR
stipulates that no peaceful demonstration should be intervened unless it involves
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violence. Otherwise, the intervention in acts that do not involve violence is
considered by the ECtHR as a violation of freedom of assembly and the right to
protest, respectively.

The case of Oya Ataman v Turkey [2007], which regards a lawyer and at the same
time a member of the administrative board of Istanbul Human Rights Association,
who was exposed to police intervention through the use of pepper spray, arrested
and also prevented from making the public statement in the demonstration held
to protest F-type prisons, is an obvious example. In her application to ECtHR,
the Court ruled that it is important for the public authorities to show tolerance
towards peaceful gatherings that do not include violence and danger for public
order and concluded that there was a violation of article 11 of ECHR, freedom
of assembly and association (Ataman v Turkey [2007]).

Only grounding on the condition of legitimacy in general in terms of intervention
in social incidents, Turkey does not have a clean background in the eye of the
ECtHR also in terms of the freedom of assembly and the right to protest. This
is because, in consideration of the decisions ruled by the ECtHR in relation to
the violations of freedom of assembly committed by each member country of
the Council of Europe between the years 1959-2014, it is seen that Turkey is
at the top of the list (ECtHR, 2015b). Such a picture clearly shows that Turkey
must act responsibly and sensitively in terms of the right at issue as well and
take into account whether a demonstration involves violence or is peaceful as
an important criterion.

However, just ‘carrying the emblem of an organization’, ‘wearing clothing
resembling a uniform that bears such elements’ or ‘shouting slogans’ do not
involve violence. In this sense, they do not require intervention by the police
in the acts of people carrying out such actions. Nevertheless, this provision
expressly authorizes the police to intervene with the demonstrators in such cases.
Just based on the reasons mentioned above, the police will be able to intervene
in completely peaceful demonstrations which do not involve any violence.
This will then pose a serious obstacle in the way of freedom of expression and
assembly and the right to protest.

Considering the progress reports, it is seen that intervention in social incidents
has been one of the issues that EU criticizes most about Turkey. In consideration
of the progress reports of the last few years, it is seen that the use of excessive
force by the police against demonstrators in social incidents becomes prominent
as a common criticism uttered by the EU. Additionally, in the 2013 and 2014
progress reports of the EU, it is yet again directed as a common criticism that
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Turkey’s regulation on the freedom of assembly and the right to progress and
intervention by the law enforcement officers in the social incidents and the
implementation thereof is not in compliance with the European standards that
observe peaceful conduct of demonstrations (EC, 2013, p. 6; 2014, p. 15). What
is more, in the 2014 progress report, it is expressly underlined that the basic
criterion to be followed when using force to disperse demonstrators must be the
involvement of violence in demonstrations rather than the violation of the law
(EC, 2014, p. 15). However, such a regulation enables intervening in the new
acts included in the relevant law; and this explicitly shows that Turkey will face
similar criticisms in the following years, as well.

Another special jurisdiction of the police in relation to its power to intervene in
social incidents is related to the use of firearms. Whereas intervention in social
incidents by using force is one of the sensitive moments where the individual
and the Government come face to face (Isgdren, 2011, p. 135), intervention
in similar events by using firearms is not only the most effective method but
also has the severest consequences (Eryilmaz & Bozlak, 2009, p. 242). This
jurisdiction is directly related to people’s right to life. As it is clear, the police
will either strengthen or weaken the rights in question through its authority
to intervene in the social incidents that address various fundamental rights of
individuals.

The Law no. 6638 has widened the authority of the police to use firearms. In
this context, in accordance with the amendment in Article 16 of the Police
Duties and Authorities Law no. 2559; the police has been given the right
to use firearms on persons who assault or try to assault the police or others,
buildings, public buildings, business places, sanctuaries, schools, dormitories
and vehicles, etc (Law no. 6638, Art. 4). The provision in question has expanded
the circumstances in which the police use their weapons against individuals
who attack police or others. Due to the fact that the police officers are claimed
to be either perpetrators or the suspects of the recent human deaths in Turkey,
the expansion of police power to use their weapons will increase the possibility
of abuse of the power in question. Thus, the police should be vested with the
authority to use weapons to a certain extent that will not cause abuse and
arbitrariness (Celik, 2015, pp. 259-261).

In consideration of the relevant ECtHR decisions, the police is authorized to
use firearms only under certain and strict conditions. In this context, the police
may only use firearms depending on the existence of conditions of ‘self-
defense’, ‘being unable to contain the resistance using physical and material
force’, ‘absolute necessity’ and ‘proportionality’. Interventions other than those
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mentioned are considered by the ECtHR as reasons of violation of the right to
life. To give an example, the case of Uliifer v Turkey concerns a person who was
shot dead by a police as he was trying to escape in handcuffs from the Court
after a hearing in a trial against him for theft. His mother, as the applicant,
sued against Turkey at ECtHR claiming that the police officer used lethal force
against her son. After its evaluation, the ECtHR criticized the use of firearm
against the escaper, who did not pose a clear threat for the others and concluded
that the lethal force employed by the police officer cannot be deemed absolute
necessity (Uliifer v. Turkey [2012]).

Moreover, the fact that investigations of the police officers who violate the
right to life or cause injuries cannot be conducted effectively and the police
get away with their actions reveals that the possible perils of such jurisdiction
may be more severe. Such detection is also included in the progress reports of
the EU. The 2012 and 2013 progress reports openly criticize the absence of
swift, comprehensive and effective investigations on human rights violations
by the law enforcement officers and the fact that law enforcers continue to be
sentenced to short-term imprisonment or their sentences are postponed (EC,
2012, pp. 19-20; 2013, p. 50). The progress reports also speak of the existence
of cases where disproportionate use of firearms by the police results in fatalities.
For example, one of the prominent issues criticized in the 2010, 2011 and 2012
progress reports of the EU was the use of disproportionate force including
fatal injuries (by firearms) by the law enforcement officers (EC, 2010, p. 18;
2011, p. 22; 2012, p. 19). In the 2013 progress report, the EU itself expresses
that the fatalities caused by the use of excessive force and firearms by the law
enforcement officers in mostly peaceful protests across the country are alarming
(EC, 2013, p. 64).

Finally, in consideration of the statistics of the ECtHR on the human rights
violations between the years 1959 and 2014, Turkey ranks the second with 121
violations following Russia in the right to life category, in which 25 countries
had no violations and most of the remaining countries made violations in a
single-digit number (ECtHR, 2015b). Such a situation reveals the extent of the
efforts that the country needs to make in order to assure the right to life, which
is considered as the prerequisite of all rights and liberties. However, in the light
of'the ECtHR decisions and statistics and EU progress reports, expansion of the
scope of the authority of the Turkish police to use firearms, who have a bad mark
in terms of both use of disproportional force and human rights violations due to
use of them, may cast a darker shadow on the current picture.
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4.3 Search

Another power of the police within its jurisdiction is the authority to search. The
term search, which can, in the most general terms, mean “to reveal something
that is hidden” (Ozbek et al., 2011, p. 305), can stand for both a forensic search
that is “the act of search conducted in the residence of a person, surrounding
places, searching the person himself or through his belongings in order to capture
a suspect that is hidden or obtain the evidence that is hidden in order to achieve
the purpose of the criminal procedure” (Toroslu & Feyzioglu, 2008, p. 241).
and a preventive search that is “the procedure to prevent a crime from being
committed or a danger from occurring and to protect the constitutional rights
and liberties” (Dogan, 2011, p. 158). Such jurisdiction includes intervention
in civil liberties, particularly the right to privacy and immunity of domicile,
physical integrity and the freedom of travel.

The Law no. 6638 grants more extensive authorities to the police when searching
people and their vehicles. In accordance with such powers, the extent of the
places to be searched by the police is also widened. The police has been given
the authority to conduct a search upon the written order of their superior or his
verbal order in emergencies in accordance with the amendment made with the
subject law in the Article 4/A ‘Stopping and ID Check’ of the Police Duties and
Authorities Law no. 2559. In this sense, the police can search the person they
have stopped, his belongings and the parts of his vehicle that are not visible
from the outside upon the written order of the chief of the police force to be
appointed by the local authority or, in case of emergencies, his verbal order to be
confirmed in writing later on in the event of sufficient suspicion that the person
has a weapon on him or in his car or an object that poses danger. The decision
of the chief of the police force is submitted to the approval of the commissioned
judge within 24 hours (Law no. 6638, Art. 1).

The first element that stands out in the regulation is the authority to search given
to the police through the local authority for 24 hours, which was previously
given to the police upon the written order of the local authority, provided that
such authority was predicated upon the decision of the judge or the prosecutor
and limited to the conditions where the public prosecutor could not be reached
and delays were undesirable. While not to authorize police with the power to
conduct a search ex officio beforehand was considered as an element of assurance
that prevented arbitrary searches (Safak & Safak, 2005, p. 253), such element of
assurance has been ruled out with such regulation. Moreover, this authority can
also be practiced upon the verbal order of the chief of the police force without
the need to obtain his order in writing. Such situation which bypasses the ruling
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assured in Article 20 of the Turkish Constitution in relation to search and rules
out the condition of written order is alarming in the way it causes arbitrary
practices until the moment the judicial power steps in, and therefore, results
in human rights violations. The regulation gives a wide scope of initiative and
discretionary power to the police. The police will be able to search persons, their
belongings and vehicles without needing any ruling and a written order.

The second element that stands out in the subject regulation is that the police,
who previously did not require a person to get undressed or open the parts of
his vehicle which are not visible from the outside, is now authorized to search
a person and his belongings in addition to the parts of his vehicle which are not
visible from the outside. In this sense, the scope of intervention by the police in
the private life has been widened within the frame of the authority to search. The
police will be able to conduct a detailed search in the wider scope of private life
in which they will intervene thanks to the authority at issue.

Another element that stands out in the regulation is the condition that is required
to conduct a search on the person stopped by the police or his vehicle is the
sufficient suspicion that the person has a weapon or another object that poses
a threat. However, especially the phrase “another object that poses a threat”
addresses a rather wide category which includes various objects that people
frequently carry or have on their belongings or carry in their vehicles. Even the
existence of this reason only is enough to result in arbitrary practices.

Even though ECtHR considers it as an important assurance factor that searches
are conducted upon a search warrant issued by a judge, it does not consider
having a search warrant as a requisite under all circumstances. In this case, it
does not rule that a search not predicated upon a judge’s ruling automatically
constitutes an unnecessary intervention in the private life. The Court accords the
discretionary power to governments in this regard and essentially monitors the
efficiency of the measures and assurances that will render it possible to control
the unnecessariness and unjustness of intervention in private life (Eryilmaz,
2003, p. 303). In this context, the ECtHR justifies the intervention of the police
in accordance with such power provided that it is ‘justifiable’ in accordance
with the conditions stipulated in the Article 8 on the respect for private life of
the ECHR, it follows at least one of the ‘legitimate aims’ defined in the second
paragraph of the same article and it is ‘necessary in a democratic society’ in
order to materialize such purpose. The expression ‘justifiable’ in the intrinsic
jurisprudence of the Court speaks of the necessity that the measure in question
should both be based upon domestic law and comply with the ‘rule of law’.
When considering whether the ‘rule of law’ principle is observed or not, the
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Court looks into whether or not a discretionary power that may cause arbitrary
intervention is given to the authority.

As a matter of fact, the ECtHR acts more sensitively in cases where authorities
can issue search warrants and conduct searches without a judiciary instruction
according to the national laws. This is because the Court believes in the necessity
of protecting individuals against arbitrary interventions in the principle of
respect for private life by authorities and of clearly defining the boundaries of
this authority (Miailhe v France [1993]; Camenzind v Switzerland [1997]; Varga
v Romania [2008]). In the case of Camenzind v Switzerland [1997], for instance,
the Court reminded that the contracting states can require to take measures
such as searching for gathering evidence about particular crimes. In addition,
although the Court accepted that the states have discretionary power regarding
this issue, at the same time it stressed that in the cases where the related public
authorities have the power to search without a judiciary instruction, the states
must make searches with meticulous care (Camenzind v Switzerland [1997)]).

In consideration of the violations of the principle of respect for private life by
the British police, who have the authority to search people and their vehicles
in accordance with a written or verbal order to be obtained from their superiors
without the need for a judge’s order, it will be seen that rather than the order in
question the assurances mentioned above are considered as basis. In the case
of Gillan and Quinton v the United Kingdom [2010], for instance, the ECtHR
considers the wide scope of the discretionary power mostly bestowed on the
police officers for conducting searches as an important element to put emphasis
on. According to the Court, vesting extensive authority with the police poses a
serious risk of arbitrariness. As a result, when the Court detects that sufficient
legal assurance is not provided against the abuse of such authority, it may rule
that the intervention by reason of such authority is ‘unjustifiable’ and decide that
Article 8 of the ECHR which is ‘respect for private and family life’ is violated
(Gillan and Quinton v the United Kingdom [2010]).

The judgement of the ECtHR given in relation the act of British police above
sheds light on another significant point. The relevant decision presents a counter-
argument against the claim that the package under discussion is in tune with the
European standards since some EU Member States already had similar legal
regulations. This can be illustrated by the above case about the United Kingdom,
which significantly increased the scope of stop and search under its counter-
terrorism law. In the case of Gillan and Quinton v the United Kingdom [2010],
which concerns a protestor and a journalist who were stopped and searched on
their way to a demonstration held near an arms fair, the Court drew the attention
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to the risks that wide discretion given to the police may pose. According to the
Court, “there is a clear risk of arbitrariness in the grant of such a broad discretion
to the police officer” (Gillan and Quinton v the United Kingdom [2010]).

In its progress reports issued in relation to Turkey, the EU does not provide
a clear evaluation peculiar to the police’s authority to search in question.
However, by principle, the Union is against granting public institutions an
extensive discretionary power that may result in the limitation of civil rights
and liberties. On the contrary, it also believes in the necessity to limit the
discretionary power of such authorities in order to prevent abuse of such power
and arbitrary practices. For example, in the 2002 progress report, in accordance
with the amendment in the Police Duties and Authorities Law through the third
reform package approved within the scope of the EU harmonization packages,
it was welcomed to take certain measures against abuse of power by limiting the
discretionary power of the police (EC, 2002, pp. 29-30). On the contrary, in the
2014 progress report, in relation to the freedom of assembly, the EU reported
that although the Constitution gives citizens the right to assemble and make
demonstrations without prior permission, the related legislation gives a wide
scope of discretionary power to the authorities which in turn limits the freedom
in practice to a great extent (EC, 2014, p. 53).

In the light of those determinations, the police’s authority to search given
within the scope mentioned above does not have clear boundaries and there is
no sufficient assurance to prevent arbitrary treatment and abuse of such power.
However, in consequence of arbitrary treatment, which is rendered possible by
such an authority, fundamental rights of the individuals, such as the right to
privacy and the right to physical integrity, can be infringed (Celik, 2015, p. 244).
As a result, by reason of the arbitrary practices and abuse of power, which are
possible due to the extensive discretionary power granted to the police, it is
anticipated that Turkey will face cases of violation in the eye of the ECtHR.
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5. Conclusion

The Europeanization-oriented reform process of Turkey that started fast with
gaining the candidate status and continued to be intense for a certain time was
then followed by a period of regression in recent years. Deviation from the
Europeanization goal is due to the reason of national origin as well as that of
foreign origin. Particular national matters in the country, for instance, led the
ruling party to adopt certain laws that prioritized security and curtailed freedoms,
which constitute a contradiction against European standards. The Law no. 6638,
which is the subject of this study, is a case in point. It is certain that the package
under discussion will yield adverse outcomes for both Turkey itself and EU-
Turkey relations.

To start with the consequences for Turkey, the package specifically poses a
challenge for Turkey’s democracy in the sense of plurality, since it makes the
power centralized in the monopoly of the ruling party and engenders repressive
and authoritarian practices in the country. It precludes the realization of a
diversity of views and identities in a country where various opinions exist
and where groups are free to express themselves within a political system.
Suppressing some opinions in a society decreases the level of plurality and thus
damages the democracy of that country. The package, which will likely cause
breach of human rights including the freedom of expression and freedom of
assembly, both of which are prerequisites of plurality, in fact poses a risk for
Turkey’s democracy.

The package yields certain consequences with respect to the impression it leaves
on EU-Turkey relations, as well. It is clear that the package, which imperils
democracy by hampering the reflection of plurality and disrupting the balance of
freedom-security against the favor of freedom, and opens a road to human rights
violations by granting the police discretionary power leaves a negative mark in
the negotiation process between the EU and Turkey. Like the other laws adopted
during the second phase of Europeanization process in Turkey, the package is
clearly incompatible with the European standards.

One can argue that the package is in line with the European standards since some
of the EU Member States already had similar laws which, for example, give the
police the right to detain a person up to 24 hours as in France, 36 hours as in the
United Kingdom, and 48 hours as in Germany; the right to search people and
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their vehicles on his own motion as in Germany and United Kingdom; and the
right to intervene the protestors hiding their faces as in Germany. However, what
is really binding for Turkey is not the applications in the Member States but the
judgements of ECtHR and considerations of the EU. Moreover, as highlighted
by Emma Sinclair-Webb (2015), a researcher at Human Rights Watch, past
experiences of the police and its current record concerning arbitrary treatment
puts Turkey in a category different from Member States.®* This necessity
even becomes clearer when we compare the number of the ECtHR decisions
on Turkey and those of Member States in question. Even the number of the
infringement decisions of ECtHR on Turkey before the Turkish police was given
such authorities is much larger than the number of the infringement decisions of
ECtHR on the aforementioned countries, which already had those powers. This
leads us to the conclusion that each state must be evaluated based on its own
peculiar conditions, such as its political structure and other structural differences
in its security systems.

To put it more explicitly, Germany, which is inspired by the Government for the
package under discussion and which could be considered as another example
of ‘pick-and-choose’ approach adopted by the Government in the post-2007
period, differs from Turkey in many respects including its political structure.
As stressed by the chief of Germany’s Police Union, Rainer Wend (2015), in
his interview on the package under discussion, Germany is very strict in the
implementation of the principle of separation of powers. It has also a more strict
control mechanism over the police practices. The police organization is headed
by high-level officers independent from the Government. What is more, German
has certain nuances in its relavant legislation. For instance, any suspects or their
vehicles in Germany can be searched by the police only if there is concrete
suspicion for a crime. Also, any protestors in Germany who cover their faces
are punishable only if they are inclined to use violence (Martin Scheinin in
Geerdinck, 2015).

Furthermore, the threats and risks regarding discretionary power that the package
under discussion may pose and the fact that the package was not meeting
key European standards were even noted by the EU itself. Granting broad
discretionary powers to the police in relation to the power to search, detain and
use arms without judicial or independent parlimentary oversight was the major
critique for the package made by the EU. In its latest progress report on Turkey,
the EU, in addition, regarded the adoption of this package as a “significant

> For the full commentary of Emma Sinclair-Webb about the package, see Sinclair-

Webb, 2015.
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backsliding” in the Europeanization process, specifically in the areas of freedom
of expression and freedom of assembly (EC, 2015, p. 62).

In conclusion, it is clear that the package, which will result in various
violations of right in practice and which contradicts with the ‘human rights’ and
‘democracy’ values of the Union, shall have negative reflections on the relations
between Turkey and the EU. The package will continue engender the loss of
the gains in terms of democracy and human rights that Turkey achieved in the
first phase of Europeanization process. Thus, the adoption of such a package is
considered to be another manifestation of the setback in the Europeanization
process of Turkey. The package was also a significant manifestation of the fact
that the Government maintains consolidating its enhanced power position in the
political arena and increasing its control over the judiciary that started with the
post-2007 period.

To reverse the current situation and put Turkey again on the path to
Europeanization, both EU and Turkey should take responsibility. On the one
hand, to revitalize the Europeanization process, EU should motivate and
encourage Turkey so that Turkey gains momentum in the process and adopts
new political reforms which will promote democracy and human rights. On the
other hand, Turkey should take advantage of any opportunities that will develop
an intimacy with the EU. The EU’s goodwill and desire shown at EU leaders
summit on Syrian refugee crisis on 29 November 2015 to open new negotiation
chapters is regarded as a unique opportunity that Turkey should utilize. In this
sense, opening of the new chapter 17 ‘Economic and Monetary Policy’ on 14
December 2015 as the first concrete step after the summit in question and other
chapters such as; ‘Judiciary and Fundamental Rights’, and ‘Justice, Freedom
and Security’, which are expected to open in the following months, for instance,
offer a significant chance for Turkey to reactivate the relations with the EU and
start a fresh democratic reform process.
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