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Abstract: Recently there have been several examples of different regional
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integration systems intervening to prevent unconstitutional events.
The interventions can be based on explicit powers or be developed
in response to events. This happens despite most regional integration
systems having economic cooperation rather than explicit
democratisation aims. Organs that issue laws or take constraining
decisions must have a clear right to do this and a basis for exercising
power—in other words, be legitimate. Where legitimacy comes from
is debated, but as most countries today are democracies or purport
to be, it somehow emanates from the people. National governments
have a higher degree of legitimacy than regional integration
organisations, possibly except the European Union. Regional
integration organisations have to prove their legitimacy. The article
examines if, to what extent, and on what basis regional integration
systems have the right to exercise an independent role on the
global stage. Legitimacy is a precondition for effective application
of decisions of the organisation. Given the frequent lack of strong
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enforcement mechanisms, the question of legitimacy becomes even
more important. With strong legitimacy, decisions taken by the
regional integration organisation will be followed to a large extent
even despite absence of effective enforcement mechanisms.

Keywords: African Union, ASEAN, democracy, enforcement, European Union,
legitimacy, political community, regional institutions, regional
integration, regional courts of justice, the Americas

1. Introduction’

Early in the morning of 13 July 2015, after 17 hours of negotiations at the summit
of heads of state and governments of the Eurozone, the Eurozone agreed with
Greece a third bailout package to keep the country within the euro. Participants
to the summit hailed the result as a major step towards the normalisation of
relations and further economic integration within the Eurozone. In contrast,
the outcome was viewed by many citizens and parties, not only in Greece, as
another proof of the unacceptable intromission of the European Union into
national democracies and a further breach of national sovereignty. It is worth
noting, in this regard, that during the summit, the hashtag #thisisacoup became
world trend among users of Twitter demonstrating the opposition of at least a
part of the society to what was perceived as a violation of democratic principles.
Indeed, during the brief campaign for the referendum called a week before
by the Greek government on the bailout terms with the Eurozone, the main
accusation against EU was the lack of respect for the sovereign decisions of the
Greek people. This incapacity of citizens to understand—and of governments
to explain—that, in matters pertaining to regional integration, decisions no
longer fall exclusively within the ambit of national sovereignty is indicative of
a fundamental problem for the European construction: the lack of legitimacy of
European policy decisions.

This is not a problem exclusively limited to Greece; elections throughout the EU
demonstrate that Eurosceptic parties draw a lot from the perceived illegitimate
intromission of the regional bodies into national political systems. Neither is it
a problem limited to Europe alone. Elsewhere in the world, regional integration

' The matters discussed in this article are further developed in the recent book by

the authors, see Nyman-Metcalf and Papageorgiou, 2015. An article (in Spanish)
discussing partially the same issues will be published in the Revista de la Tribunal
Permanente de Mercosur in 2016.
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organisations increase in numbers and expand in scope. States, conscious of
the need to adapt to new situations arising from the rapid globalisation, tend
to pool together their resources and forces, in an effort to safeguard economic
prosperity. In addition, a common trend in recent years is that regional
organisations gradually move from trade and economic cooperation to more
political objectives. In doing so, they intervene more directly and more blatantly
into what were considered ‘national’ matters and thus shake long-established
perceptions of national democracies whereby national political communities (or
national ‘demos’) provide legitimacy to such decisions.

Such ‘intromission’ also implies other unprecedented forms of implication
of regional integration organisations. More and more regional organisation
schemes include provisions to protect or uphold democratic institutions within
their members and assert the right to involve themselves in constitutional
matters, as defenders of constitutional legality. For instance, in recent years there
have been a number of examples—including Cote d’Ivoire, Honduras, Mali or
Paraguay—of regional integration systems intervening in some way to prevent
unconstitutional taking of power or change in the form of government. This may
be due to explicit tasks and powers set out in the constitutive documents of the
regional integration system or it may be something the system develops ad hoc
and in response to events. These interventions can be more or less successful,
aiming to prevent unconstitutional developments or to revert to the situation
before such events. Such action to preserve democracy happens despite the
fact that most regional integration systems have economic cooperation aims
rather than explicit democratisation aims. However, as previously explained,
developments toward further regional integration in most parts of the world
mean that the original aims and cooperation mechanisms tend to expand.

Such expansion, though, in particular any action taken by a regional integration
organisation to safeguard constitutionality to be sustainable and have a potential
to be effective, raises the issue of the status of the organisation conducting the
intervention. The organ must have a legitimate basis for taking action to preserve
a legitimate system!

Organs that issue laws or take decisions, especially when such decisions
constrain actions of any party, must have a right to do this, with a proper basis
for exercising power. Another way of expressing this is to say that the organ
must be legitimate. Where the right—or legitimacy—comes from is a matter of
debate, but as most countries today either are democracies or purport to be, the
right and thus the legitimacy emanates from the people. There are still systems
that find other sources for the right to govern, such as religion or inheritance,
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but even in such circumstances the right is often linked to a certain group of
people, the citizens. Legitimacy does not need to be absolute, but may be partial
or conditional.

National governments have a higher degree of legitimacy than regional
integration organisations. Even the European Union, long established as the
most further-reaching integration scheme cannot compete in this field, as the
Greek crisis demonstrated. In general, regional integration organisations have
to prove their legitimacy in a different way than that which applies to states.
States have a historically established structure where the constitutional order is
protected and respected, because of its link with a politically legitimate authority
that enforce rules and orders. This exact same type of legitimacy cannot easily
be transferred to the international arena (Focarelli, 2012, p. 125).

2. The aim and structure of the article

This article does not intend to delve into the significance of legitimacy in the
European process. Rather, it examines legitimacy from a more comprehensive—
theoretical as well as practical—perspective. Asserting regional legitimacy
can be crucial for the success of regional integration organisations, all over
the world, and for all regional organisation processes: the avowed objective
of enhancing democracy and increasing the right to intervene in previously
considered national ambits (from the economy and the role of the state to the
protection of individual rights and constitutional legality) can only be achieved,
among democratic societies in Member States, if it is perceived as legitimate. The
objective of this paper, therefore, is to analyse to what extent and especially on
what basis regional integration systems have the right to exercise an independent
role on the global stage and acquire or create legitimacy as a precondition for the
effective application of the decisions of the regional integration organisation.
Given the lack of strong enforcement mechanisms that usually is the case
with regional integration organisations, the question of legitimacy becomes
even more important. With strong legitimacy, decisions taken by the regional
integration organisation will be followed to a large extent even despite the
absence of effective enforcement mechanisms. To this end, the article shall
examine at a first stage how legitimacy is founded and how it is possible to
set or strengthen legitimacy through creating regional political communities (a
regional ‘demos’). In addition, it examines possible regional differences in the
degree and potential of regional legitimacy as well as institutions required to
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that purpose. In conclusion, it examines how legitimacy of regional integration
can be enhanced and how this enhancement can be beneficial for international
democracy in the long run.

In order to examine legitimacy outside of the context of states, trade agreements
and organisations that purely unite states for trade purposes are not examined.
Trade relations may be the starting point for deeper integration, but this depends
on the setting. Global or inter-regional trade agreements (such as the topical
Transatlantic Trade and Investment Partnership between the EU and the U.S),
for example, rarely have any potential to develop into anything more than just
that: trade agreements, however important. At the same time, such relations
may develop into deeper regional integration in the economic sense even if
the relationship remains on the economic and trade related level. If there is a
point where such deeper economic integration cannot any more remain purely
economic is an interesting question (Marquez-Ramos, Martinez-Zarzoso &
Suarez-Burguet, 2011, p. 482), but this would be the topic of a separate and
different article, as we take as our starting point integration systems that
subscribe to an idea of integration beyond the economic realm.

The structure of this article is that we outline the substance of legitimacy—what
it means in general—before moving on to regional characteristics. Following
this, the article reverts back to general aspects of legitimacy that, although
presented in a specific context, are applicable in different regional contexts.
This includes expectations, institutions and the hierarchy among institutions.
On the basis of these elements it is possible to make an evaluation and reach
conclusions.

3. The substance of legitimacy

Legitimacy is a way of expressing the link between the ruler and those being
ruled—the reason why someone has a right to issue rules with an expectation
that these should be followed. It is more than legality, which just means adhering
to rules, without questioning where the rules come from. Legitimacy includes
accepting that rules are made by a certain organ (Focarelli, 2012, p. 245). The
question of why someone can rule over someone else is a very old philosophical
question. The answer to it has varied through history, but interestingly the basic
content of the question remains similar. The right to rule is either given from
some abstract, superior power (such as God) or it is created. If the direct link to
religion does not play a significant part in modern legal philosophy, the question
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of where human rights come from and if a ruler can rule in any way or has to
abide by some universal human rights is still topical and in many ways just
another way to look at the same thing: is the legitimacy of the ruler and the way
he/she rules something created or something that exists in any case?

A legitimate regime has been described by Mather (2006, pp. 12-13) as a
regime with a normative element (rule bound and justifiable), demonstrable
popular consent, enabling citizens to identify with it, that is authoritative, and
meets popular expectations. In a globalised world with trans-border problems
that individual states can only partially handle, as far as meeting expectations
of efficient decisions is concerned, the legitimacy criteria could potentially
fit international bodies, like regional integration systems, even better than
states. Mather says that legitimacy, the link between rulers and the ruled, is a
prerequisite for successful political government. She divides legitimacy into
a shared conviction, an artificially created device, an accepted system and
something invested in a particular person or government, which can be built
on trust or allegiance (interpersonal or institutional). Legitimacy contains a
normative element as expectations on the governing system and the laws must
be met. (Mather, 2006, p. 10) Measuring legitimacy can be done in a concrete
manner by studying the acceptance of decisions of an organisation, seeing how
often they lead to the desired effect. The EU appears to have strong legitimacy
as most of its decisions can be implemented. Such objective study, however,
may not fully answer the question on legitimacy as we need to examine if this
is legitimacy or just law-abidingness?

It is essential that the basic unit from which rules emanate should be legitimate.
Such unit has to have powers that it can use itself or give away, through a
permanent mechanism of delegation or through one-by-one decisions. In the
current international legal system this basic unit is the state. Legitimacy of
organs consisting of states can be derived from the legitimacy of the state.
If the states retain the ultimate decision-making power in the international
organisation there is in principle no need to search for additional or different
legitimacy.? The international organisation is just another way for the states
to exercise their legitimacy. Another question is that of regional integration

2 It remains, nevertheless, that in some cases, for instance in the case of international

humanitarian interventions, it is useful to invoke some form of supra-national le-
gitimacy. See, for instance, the justification of the U.N. Security Council resolution
794/1992 allowing for the intervention in Somalia which stated the “urgent calls from
Somalia for the international community to take measures to ensure the delivery of
humanitarian assistance in Somalia”, as well as similar references in U.N. S.C. reso-
lution 688/1991 establishing a no-fly zone in Kurdistan.
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organisations (or other international organisations) taking decisions that are not
under the direct control of or even under the authority of states. This can be in
the form of majority decisions, decision taken by institutions where states are
not represented directly or decisions of autonomous regional courts of justice.
The competence to decide is still conferred as the organisations are created
by states, but with the creation of the organisation, the direct link back to the
member states for every decision was severed.

With the growing autonomy for regional integration organisations the basis for
legitimacy becomes thus more complex than a mere collection of legitimacies of
the member states (Nyman-Metcalf, 2013, pp. 93-97). In order to determine the
role and potential influence of regional integration organisations, the status of
such organisations vis-a-vis the member states is essential- more specifically if
the organisation has any possibility of playing an independent role. The further
an integration progresses, the more it can be seen that the organisation is not just
a mouthpiece of its members but that the sum of parts can actually be more than
each part separately. The best example to study is, unsurprisingly, the EU, being
the furthest reaching integration system. Bieber (2009, pp. 397-398) mentions
examples of things that no single state could do on its own, like imposing fines
on companies outside of its borders or fixing customs tariffs for other states.
No individual state, even a big one, would have legitimacy for such action vis-
a-vis the subjects of another state. A regional integration system can create a
legitimate setting for such actions of cross-border relevance.

Focarelli (2012, pp. 144—145) points out that authority may relate to persons or
to norms and refers to the classical Weberian interpretation that authority exists
when commands can be expected to be followed. Even if there may be many
levels and many reasons why this happens, the current international system is
still construed around states and the state authority as the ultimate reason why
commands are obeyed — whether they are commands from private bodies or state-
created ones. (Focarelli, 2012, pp. 144—145) Focarelli does not deal specifically
with regional integration systems and for such systems the additional question
is whether the authority that the state possesses at some point may actually be
transferred or simply move to another organ of which the state is a part.
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4. The foundation of legitimacy: A regional demos

Contrary to states, a regional integration organisation does not, in general, draw
its legitimacy from people’s emotions or feelings of patriotism and identity,
of belonging to a certain group or of attachment to a certain territory.> Such
feelings will enhance the legitimacy of a state and for states that for various
purposes have problems with national unity, the solution is found in enhancing
the feelings of belonging of all groups. Most people accept the legitimacy of
states. Those (minorities, for example) that may challenge the state most often
do not challenge the state as such, but its borders or government.

There may be exceptional cases where it is the division into states in a certain
region that is the anomaly, and historic or emotional ties instead link people
across state borders. The emotional link can come after a while, which to some
extent can be seen regarding the EU.* Williams is concerned that the EU did
not from the start have the ideological notion, including that of democracy that
an organ of a certain type needs. In his view, the latter attempts to inscribe
democracy as a value that the EU supports in provisions on citizenship or
transparency for example are “vaguely desperate”. He also sees ambivalence
regarding the rule of law. (Williams, 2009, p. 568) However, one can question
if the philosophy is a prerequisite for building up a regional integration system
or it comes into the picture later. Williams’ ideas are linked to the debate on
whether there is a European demos, a people through which the demands for
democracy can be raised.

Schiitze (2009) discusses whether the people, the constituency, have to precede
a polity or if it can be the result of it. It is not only for regional integration
organisations that the question arises, as there are also many examples of multi-
national states where the people of the state is a political and constitutional
creation rather than based on ethnic or historic circumstances. In such cases, as
in the EU, notions of what Schiitze calls dual citizenship (albeit in a different
meaning than the regular one for this term—citizenship of more than one
country) have been created: being citizen of several layers of a constitutional or

3 Von Bogdandy (2008, p. 252) discusses the cultural aspects of the EU, whether it
strengthens or challenges cultural diversity.

4 Karl Deutsch enumerates a number of “essential requirements” for the establishment
of political communities among states in the 1957 seminal paper ‘Political commu-
nity and the North Atlantic Area’. Among them is the gradual transfer of political
loyalty from the smaller political units to a larger one when there is a “partial shift
in political habits” created by gradual “connection between values, institutions and
habits”. See Deutsch, 2003, p. 127.
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other creation, like the EU citizenship (Schiitze, 2009, p. 64). One legitimacy
does not exclude another as long as they are not incompatible by content.

There is no clear answer to what it takes to create a political community, a
demos. The nation state is after all a relatively new invention and far from all
states rely on a unified population, based on criteria of ethnicity, race, religion
or language. Indeed, it is often the arbitrarily created nation state borders as well
as the legal and political system based on these borders that is the only thing
that holds the demos together. There should thus not be any obstacles to creating
a demos also for a regional integration system. However, in a ruling of the
German Constitutional Court in June 2009 on the legality of the Lisbon Treaty®
the influential court underlines that the Treaty is based on the understanding that
democracy, self-determination and citizenship derive from the sovereign state
(BVerfG, 2009). A state must have a people and as long as there is not one united
people in the regional integration organisation (in this case the EU), such an
organisation cannot replace the state (Bieber, 2009, pp. 396-397). Many authors
(among them Bieber, 2009, pp. 396-397) have criticised the ruling as not being
consistent neither with theories of democracy and transnational governance,
nor with the realities and intentions of the EU. Nevertheless, the ruling has been
influential for how the legitimacy of EU post-Lisbon is seen.

5. Regional differences

One basic element for legitimising regional integration in the minds of people
(leaders as well as populations) is that the region is seen as a real concept. There
needs to be a shared interest in issues and other factors that bind states together.°
Different regions of the world show examples of significant differences in this
respect. In Asia, there are vast inter-Asian differences so an Asian attitude to
international relations is harder to determine than a European such attitude.
Also, when Europe has seen integration and cooperation as a way to get more
power on the world stage, in Asia strategic alliances with great powers have been

> The Treaty on European Union and on the Treaty on the Functioning of the European

Union, 13 December 2007, entry into force 1 December 2009.

¢ The lack of this as a factor hindering closer cooperation in Asia in the ASEAN+3
framework is discussed by Takashi Terada, see especially Terada, 2006, p. 227. The
Asian financial crisis of the late 1990s made countries aware of their interdepend-
ence and the common interests that they in fact had. This prompted regional leaders
to ask why Asia alone among the three poles of the world economy should not have
a regional bloc to speak for it.
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favoured. Multilateralism in Asia has often been seen as a way to preserve state
sovereignty rather than transcend it (Acharya, 2006, pp. 317-318). In Africa
there may be a common identity through a similar history (like in the post-
colonial struggle) but with time, regional rather than pan-African groupings may
be more likely to rely on such a common identity. A large part of the Americas
share a common language and also some common history and there are some
signs this may belatedly lead to integration although it has so far not had much of
this effect. The need for at least a certain level of similarity in political systems
for deeper integration can be seen in all different regions.’

Clearly the mindset of states (if such a thing can be imagined) plays a role for
the success of integration, together with practical matters such as how well
institutions function and similar. One example can be taken from ASEAN+3,
an attempt to bring big powers like China, Japan and Korea closer to the rest of
the region—the members of ASEAN. Mental barriers may hinder cooperation,
but as is suggested by Tang (2006, p. 81), may also favour it, if the big powers
are unable to overcome mutual suspicion, but may learn to cooperate through
a multilateral framework in a way that would not be possible bilaterally. As
Terada (2006) puts it, the habit of cooperating can be conductive to strengthening
shared beliefs and promoting further cooperation and consensus. Not only will
there be a useful exchange of information through cooperation, but the nations
can learn solidarity and understanding of social and cultural differences, which
will support increased cooperation. (Terada, 2006, p. 233)

The EU appears to have strong legitimacy as seen through the acceptance of
its decisions, but even so the question arises if this is legitimacy or just law-
abidingness? There are many debates on the exact limits of competence between
the EU and its Member States, both on what is suitable de lege ferenda and
what it in reality is de lege lata. However, there are few serious commentators
that would question the legitimacy of the EU as such. The legitimacy has been
built up through the powers given by member states to the organisations so
like the powers of it, the legitimacy is derivative. This derivative nature of the
EU is made clearer in the Lisbon Treaty. The EU shows examples of indirect
increasing of legitimacy (if you accept the decisions on something of one
organisation because they are usually good, you will accept the decision also

7 This prerequisite, for European integration in particular, has been crystallised in the
writings of Chris Wheare (1951, p. 37) already in 1946 after the World War II when
he spoke about the “similarity of political institutions” and, more recently, in 1986 by
Mario Albertini (1999, p. 296) who insisted on “the representative system of govern-
ment, with the possibility of dual representation through the dual citizenship of each
voter”.

Baltic Journal of European Studies 37
Tallinn University of Technology (ISSN 2228-0588), Vol. 6, No. 1 (20)



Katrin Nyman-Metcalf
loannis Papageorgiou

on other things by the same organisation—which is why even something as
technical as competition law helps to increase the overall legitimacy of the EU).

6. Expectations on legitimacy

There are certain general expectations about what a state can and should do.
If such expectations are not met it challenges legitimacy, as the reason for
accepting that a state enforces also unpopular decisions is a kind of more or
less conscious trade-off: in exchange for accepting the use of coercion and even
force, there will be other benefits. States that are only partially recognised, such
as Kosovo, show how the state cannot perform all the functions that would be
expected from it, but as long as a majority of the population see this as a result
of external factors, the state does not necessarily lose its legitimacy.

A regional integration system may similarly be subject to various expectations
and different factors will determine if these can be met. If the expectations
on a certain body such as a regional integration system are low or diffuse, it
may well be able to meet these expectations, but only because they are set at a
very low level. If the expectations are turned up (for example that the regional
integration system can guarantee democracy, safeguard individual rights or
provide prosperity) without the means being given to it to undertake any real
measures to that effect, the legitimacy suffers. Legitimacy, being created by
the very process it is created for, may look like an unsolvable chicken-and-egg
question,® but rather than taking this view, it should be seen as a series of factors,
including expectations, that compose a web. For a state there are certain given
factors that form the main part of this web, whereas for a regional integration
system the components of the web are less clearly defined.

Bieber (2009, p. 400) finds that individual self-determination in any society
will entail a multitude of different loyalties and cannot be expressed just as
getting the nationality of a state. States can expand the scope of democratic
choice as well as the possibilities for democratic control if they pool and
delegate competences—and even sovereignty. Individuals can experience a

8 Mather (2006, pp. 173—174) discusses the same chicken-and-egg question regarding
the European Parliament, which cannot be given too big powers as it lacks proper
legitimacy and which does not attract the required attention in the form of participa-
tion in the vote, etc., to make it worthy of greater powers. She interprets this as a
misguided attempt to just insert liberal representative democracy on the EU system
without it necessarily fitting it.
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stronger protection of democracy and human rights through regional integration.
Bieber (2009, p. 400) brings the European Convention and Court of Human
Rights and rights deriving from EU law as examples. He states: “Establishing
a constitutional setting which combines the exercise of power at national with
supranational level may increase the inclusiveness of the exercise of power, the
respect for minority rights and its efficiency, because it may be a more genuine
reflection of the interest of the peoples” (Bieber, 2009, p. 400).

Williams (2009), on the other hand, stresses the failure of the EU to establish
strong democratic structures as something that serves to diminish conceptions
of liberty in the EU. Early on in the history of the then EEC, the European
Court of Justice (ECJ) did not pay much attention to enforcing democracy.
(Williams, 2009, p. 568) Williams puts these weaknesses down to an absence
of a philosophy of law for the EU. For other systems of regional integration
that are far behind the EU, as concerns the strength of the integration as well
as the tasks and competences they have, it may be premature even to think of
a philosophy. Or, it may be so that the philosophy that the regional integration
structure supports should be there at an early stage rather than somewhat as an
afterthought added to a structure created by compromise?

Different types of relationships between states can be more fruitfully exploited
through a regional integration system than in bilateral relations. Lake (2009,
pp. 40—42) elaborates on how certain (weaker) states accept to be subordinate
to a strong state if this is done through a regional system and how the fact that
many states in a region have a similar kind of relationship may increase the
attractiveness of the system as such: The stronger state will deal with issues
between the weaker ones as they all have a similar hierarchical relationship
to the stronger one. A separate issue is how to ensure that all relevant players
take part and some states do not try to be free riders of the benefits of a system
without any of the burdens of accepting a certain subjugation—they want to
know a powerful state will protect them but they do not accept that this powerful
state is hierarchically above them. Lake (2009, pp. 40-42) takes the U.S.
involvement in Europe and especially its support for the creation of a democratic
West Germany as an example. In this context, the regional organisations created,
such as NATO and the clause on mutual guarantees in the NATO treaty, should
ensure that states do not have to accept the orders of one country—the U.S.—as
such, but the positive effects of one dominant country over others (especially the
occupied West Germany) can still be achieved and without free riders. (Lake,
2009, pp. 40-42)
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7. Institutions of legitimacy

Itis possible that a particular state may have to struggle to establish its legitimacy,
but the framework for this is well established (Nyman-Metcalf, 2013, pp. 83—
87). What such struggle will typically concern is how to include different ethnic
groups in a state or whether a particular part of the territory should form part
of the state. Sometimes such struggles are linked to claims from other states to
territory (or even to people, as the Russian aggression against Georgia in 2008
and Ukraine in 2014 with the stated aim to protect Russian citizens showed).
The struggle will not be to gain acceptance for the idea of a state—only for the
idea of that particular state.

Regional integration organisations have a different starting position in that they
first have to establish that the very organisation as such can have any legitimacy
at all—that a body like a regional integration organisation can participate in the
global system. The organisations have to construct its legitimacy in a different
manner than a state. They start out without any inherent legitimacy, they cannot
obtain legitimacy automatically from anywhere; instead, legitimacy will be
created as a direct consequence of decisions, institutional structure as well as
through the increased credibility and influence of the work of the organisation.
Method and effect are part and parcel of the same processes. This means that the
legal instruments setting up the regional integration organisation as well as the
institutional structures supporting the functioning of it, will help to create the
legitimacy that after a certain time will be able to fulfil a role to actually support
these same institutions.

Regional integration structures are created through international law and
the instruments and methods available in this legal system. What is created
may however be something that is outside of regular international law and
goes further, a sui generis structure. De Witte (2009, p. 269) points out how
international law is very free concerning what forms of agreement are available
for states. The case is different for many regional integration systems, especially
the EU, where the freedom of form is much more limited. One element of the
sui generis character of EU law is that Member States have bound themselves to
act within the system, also when it comes to, for example, changes to the treaties
(De Witte, 2009, p. 269). This legal construction is important for the strength of
the regional integration system, to afford it a sense of permanence.

Mattli (1999) calls organs like the ECJ and the Commission in the EU
‘commitment institutions’. These provide for monitoring and enforcement in a

40 Baltic Journal of European Studies
Tallinn University of Technology (ISSN 2228-0588), Vol. 6, No. 1 (20)



The Right for Regional Integration Organisations to Protect Democracy:
Legitimacy at the Regional Level?

manner that is out of the hands of the member states directly. Such institutions
are prerequisites for a successful regional integration system, in Mattli’s view
together with market pressures and a regional leader or hegemon. (Mattli, 1999,
pp. 13—15; see also Webber, 2006, p. 302 and fn. 8)

Courts of Justice have a very important role in the institutional structure of
a regional integration. Courts and a legalistic interpretation of tasks of the
organisation give the regional integration its contours; they help to show the
potential of an organisation. This strengthens the organisation as the functional
success may lead to a legitimacy that reaches outside of the actual functions
carried out (Nyman-Metcalf & Papageorgiou, 2005). Courts can strengthen
the rest of the institutional structure and determine the division of competence
between the organisation and its member states. This constitutional role of the
court will make the organisation different from international organisations with
a more limited mandate, where there is no independent organ to determine
division of competence but, instead, this is done by the members themselves.
Another essential role of the regional court is to ensure abidance to the principle
of rule of law in the regional integration system.

For enforcement of decisions in a rule of law state, there must be corresponding
access to justice. If a regional integration system is created without such
guarantees, it could rightly be seen as a weakening of the rule of law. This would
be the case also if the system made access to justice more complicated, even
if it did not make it impossible. For a positive impact of a regional integration
system on rule of law and democracy, the effective enforcement combined with
guarantees of legal accessibility (including appealing decisions to a judicial
organ) are a necessary prerequisite.

8. Hierarchy or anarchy in the global system

In modern political debates, especially in the EU, regional integration
systems are often criticised for being too far from the people and for leading
to alienation of populations from decision-making. This is also a problem as
regards legitimacy. The sovereignty of states and their possibility to decide
over their own matters, however, is challenged by globalisation, which means
that in many cases a state cannot decide over various issues independently
even if it formally and according to international law has sovereign power.
Schneiderman (2006, p. 390) expresses it so that economic globalisation has
disrupted state functions and relocated its authority upwards, downwards
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or nowhere at all. For economic globalisation there is both regulation and
deregulation, changes within and without national legal systems (Schneiderman,
2006, p. 390). This fits the economic relations that Schneiderman writes about,
but when it comes to state structures and fundamental decisions, the state
retains its powers, although even here that power may be circumscribed by
networks of international relations. The kind of developments Schneiderman
discusses may raise issues of legitimacy as the traditional features upon which
the role of states are built (the social contract) do not present themselves,
but there needs to be some new reason to support transnational legitimacy.
(Schneiderman, 2006, pp. 390-392)°

Schneiderman’s main message is the continued necessity of the state, the local
level, within the globalised systems. It is not convincing in his arguments that
a transnational system cannot have its own legitimacy if this is built up over
time and rests on solid foundations, as he does not convincingly answer why
a state that holds legitimacy could not transfer this to a different institutional
structure. If the way this is done and the guarantees built into this structure are
sufficient, there is no reason why legitimacy should disappear along the way.
Today the only way to achieve transnational legitimacy is that states create this,
as states are the building blocks of today’s system (Collins, 2009, pp. 276—
277). It is important that transnational rules are followed and implemented, for
which in the current international system states are necessary (Schneiderman,
2006, p. 394). Even in the EU, by far the furthest reaching regional integration
system, the states are responsible for implementing and enforcing EU law.
However, the system includes sufficient guarantees and mechanisms to ensure
that such implementation takes place—in some ways making states the tools
for the common policy. Schneiderman (2006, p. 404) finds states essential in
structuration of transnational legality, in limiting some of the effects of the
economic decisions because of social consideration.

Often in regional integration systems there is in fact a hierarchy between states
that is set out in practice rather than by any legal documents. It is very rare that
states will formally accept hierarchy of states where they are not all equal. In
practice, if there are perceived benefits of such a system it is possible that state
do accept it. Possible examples may be found in monetary issues (accepting
the currency of another state, so-called dollarisation but not just restricted to
the dollar, see Lake, 2009, pp. 46—47), trade relations where a state may allow
another state to decide conditions also for its relations with third countries, but

®  One main point of Schneiderman’s article is a criticism of Hard and Nedri’s theories

on the obsolescence of the state in the globalised system.
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most clearly the hierarchy and acceptance of decisions of another state can be
seen in defence related cooperation (exchanging sovereignty for protection).

Lake (2009, p. 36) argues that the assumption that regional integration systems,
like the international system in general are anarchic, as there is no higher legal
power than the state, is not necessarily correct or at least not the full truth.
Such a view is based on a formal-legal conception of authority and disregards
from the possible informal hierarchy (Lake, 2009, p. 36). That it is clear that
the global system is anarchic in that it lacks an authority above its members
does not translate into all sub-systems consisting of states being equally
anarchic. Authority is fundamentally a social contract also between states,
where certain states have a duty to comply with orders of another state—which
has the legitimate right to issue orders. In regional integration systems, lawful
institutions must be created by the states that form part of the system as there is
no other authority to do this. Certain states may accept the authority of others
or, more usually, of one dominant state if they get something in return for such
acceptance. The acceptance of a legitimate right of a state to decide over another
may cover certain issues rather than being total. (Lake, 2009, pp. 38-39) In a
regional integration system, it is more likely that states accept to be bound by
decisions of others.

The argument of Lake illustrates that real power and hierarchies not based on
formal legal instruments but rather on dominance in reality by one state may
be conductive to certain behaviour of states, which they may express through
a regional integration organisation. As for Europe, Lake takes the EU as an
example of how a regional organisation can replace the dominance of one state,
in Europe the dominance of the EU, and how through greater institutionalisation
an alternative system and an emergent European identity can be created. Lake,
however, feels that instead of institutions, a measure of international hierarchy
and authority is needed to protect, constrain and discipline member states. (Lake,
2009, p. 56) This is an interesting argument and although one can agree on the
need to have constraints, in the international system the equality and sovereignty
of states can be protected if such constraints are created and given to the system
rather than held by one state that is powerful enough to dominate others.
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9. Concluding analysis

This article discusses the prerequisites for the regional integration organisms
to achieve a position which allows them to exercise an independent role on
the global stage and possess and exercise a legitimacy of their own. It is not
an analysis of any specific regional integration system and specifically avoids
concentrating too much on the EU, as this organisation is so much further-
reaching than any other regional system and thus often presents sui generis
solutions that may be difficult to apply in a different context. What we show is
how legitimacy in any regional context may be achieved.

The Centre for Studies on Federalism (2009, p. 3) in its study on international
democracy points out that the response of governments to globalisation has
been to pursue international cooperation, not because it is their inclination, but
because they have no other choice. With such an interpretation, the expansion of
international organisation as a phenomenon is due to governments looking for
solutions that they cannot find on their own. However, international organisations
may not always provide the solution as they have their own limitations. The
Centre in its report states that the most visible and serious such limits are to
be found in their decision-making procedures, normally based on unanimity
and national veto and ensuing lack of effective (limited but real) supranational
powers (The Centre for Studies on Federalism, 2009).

Contrary to states, legitimacy for other organisms such as regional integration
systems is not ‘innate’ but rather an ‘acquired’ characteristic, a result of a long
process of empowerment and consolidation. It requires not only a significant
increase of their powers allowing for the taking of decisions that are seen to be
autonomous from member states and that are seen by other actors and states
citizens to be autonomous, but also that there is an at least tacit acceptance of
states to accept such development. The acceptance of states in a democratic
system includes an acceptance by citizens. The accusations that regional
integration is an elite project that is negative for ordinary citizens are heard
from Eurosceptic parties in many EU countries but also from similar political
forces in, for example, South America. Politicians have an interest in presenting
and explaining the benefits of regional integration but may also have a political
interest in not moving too fast, if the electorate is sceptical. Once the system has
been set up, it must include institutions that can guarantee and uphold the rules
of the system. In such a context, the role of regional courts is essential: their
independence and the capacity to enforce the rule of law at regional level are
crucial in creating the foundations of a regional legitimacy.
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It is not a certain outcome and, in any event, states retain a wide margin of
intervention in enhancing and, even more, preventing the build-up of such
legitimacy. In the end, it is again up to the organisations—contrary to states—
to prove, through their commitment and results, that they merit loyalty from
citizens. In the current global system where states maintain their role as the
legitimate actor of international relations, regional integration systems are
ancillary factors. Therefore, significant issues that are very much still linked
to national polities, such as democratisation, are mainly controlled by national
politics and national institutions. In that sense, regional integration cannot
impose itself on states in order to establish democracy but it can act as a
stabilising and enhancing factor when such forces (democratisation forces) or
policies appear and try to be applied at national level. The regional integration
system may be the essential supporting factor that determines the success
or failure of a nascent democratisation. Furthermore, regional integration
systems can be important actors helping weak democracies fending off threats
to democracy. This, however, puts a certain stress on the regional integration
system. Regional integration is not an irreversible process but, contrary to states,
regional organisations have to strive to maintain those elements of legitimacy
they have achieved so far.
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