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ABSTRACT
What explains the election of the 45th President of the United States? Many 
commentators have said that Trump is a fascist. This builds on grave concerns, since 
Citizens United, that democracy is being corrupted. This article suggests the long 
term cause, and the shape of ideology is more complex. In 1971, an extraordinary 
memorandum of Lewis Powell for the U.S. Chamber of Commerce urged that 
‘[b]usiness interests’ should ‘press vigorously in all political arenas for support’. 
Richard Nixon appointed Powell to the Supreme Court, and a few years later, despite 
powerful dissent, a majority in Buckley v. Valeo held that candidates may spend 
unlimited funds on their own political campaigns, a decision of which Donald Trump, 
and others, have taken full advantage. Citizens United compounded the problems, 
but Buckley v. Valeo was the ‘Trump for President’ case. This provided a platform 
from which Trump could propel himself into extensive media coverage. The 2016 
election was inseparable from the social ideal pursued by a majority of the Supreme 
Court since 1976. No modern judiciary had engaged in a more sustained assault 
on democracy and human rights. Properly understood, ‘fascism’ is a contrasting, 
hybrid political ideology. It mixes liberalism’s dislike of state intervention, social 
conservatism’s embrace of welfare provision for insiders (not ‘outsiders’), and 
collectivism’s view that associations are key actors in a class conflict. Although out 
of control, Trump is closely linked to neo-conservative politics. It is too hostile to 
insider welfare to be called ‘fascist’. Its political ideology is weaker. If we had to 
give it a name, the social ideal of Donald Trump is ‘fascism-lite’.
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Fascism-lite in America (or The Social Ideal of Donald Trump)

I. Introduction 

When the great political writer, Alexis de Tocqueville, came to witness democracy 
in America, many in Europe were slowly persuaded that power in the hands of 
the many, not just the few was the best way to govern.1 De Tocqueville recorded a 
“strong and independent” community, where the American citizen had “an interest 
in it because he shares in its management”.2 Near the same time, in 1831, Wolfgang 
von Goethe famously wrote, “America, you’ve got it made – better than us here in 
the old world.”3 This was why so many people, including one Frederick Trump in 
1885,4 would emigrate to the States over the 19th century. They escaped authoritarian 
government, the repression of democracy and social justice, and the worst excesses 
of the industrial revolution. They sought the spirit of liberty. America’s dream was 
one of a people who, as Pitt the Elder told Parliament in 1775, “prefer poverty with 
liberty to gilded chains and sordid affluence; and who will die in defence of their 
rights as men, as freemen.”5 

So it may seem natural that fascism has never yet taken hold in America. There 
were exceptions.6 For example, during the 1920s and 1930s fascists had taken 
over Columbia University’s Casa Italiana,7 (attended by one Salvatore Eugene 
Scalia) where students pledged allegiance to Mussolini. And today, many believe 
Donald Trump, the embattled presidential candidate in 2016, might be another 
exception. Words like “fascist” often churn through 24 hour media, unconnected 
to essential political concepts.8 Nevertheless, Trump has been forced to defend 

1	 See Pericles’ Funeral Oration in Thucydides’ History of the Peloponnesian War 
Book 2, § 37 (ca 411 BC):“Our government does not copy our neighbors, but is an 
example to them. It is true that we are called a democracy, for the administration is in the 
hands of the many and not of the few”.

2	 Alexis de Tocqueville, De la Démocratie en Amérique ch. 5 (1835).
3	 “Amerika, du hast es besser–als unser Kontinent, der alte.” J.W. Goethe, Wendts 

Musen-Almanach (1831). Literally translated, Goethe’s phrase was ‘America, you’ve 
got it better – than us in the old world’, but Goethe’s colloquial tone suggests the phrase 
given in the text fits better.

4	 Gwenda Blair, The Trumps: Three Generations That Built An Empire 25-26 (2001). 
“Friedrich Trump was not leaving home so much as fleeing three centuries of barbaric 
European history”. She records the family history back to the Thirty Years’ War, where 
Hanns Drumpf in 1608, an ‘itinerant lawyer’ was recorded as living in Kallstadt, Pfalz. 
The village was destroyed in the war, but the family name survived, its spelling altered by 
the time John Philip Trump was recorded as a taxpaying wine-grower at the century’s end. 

5	 William Pitt, Earl of Chatham, House of Lords Debates (Jan. 20, 1775).
6	 The foregoing summary is in no way intended to diminish the horrendous historical 

reality of the international slave trade. Indeed, one factor contributing to the 1776 
revolution was Lord Mansfield’s holding that slavery was unlawful at common law in 
Somerset v. Stewart, (1772) 98 Eng. Rep. 499, 510 (Lord Mansfield); it was a tragedy 
that it lasted almost 100 years more. There were of course other factors in the 1776 
revolution, famously the demand for no tax without representation. But on this, see 
Alfred W. Blumrosen, The Profound Influence in America of Lord Mansfield’s Decision 
in Somerset v Stuart (2007) 13 Tex. Wesleyan L. Rev. 645.

7	 E.g. Professor Prezzolini Reported to Il Duce On Casa Italiana Activities, ‘Nation’ 
Charges, Columbia Spectator, Nov. 22, 193 at 1. 

8	 e.g. Jeffrey A. Tucker, Is Donald Trump a Fascist?, (July 17, 2015, 12:00pm), https://
www.newsweek.com/donald-trump-fascist-354690; Jamelle Bouie, Donald Trump is a 
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himself. For example, during his campaign, after Trump quoted Mussolini in a 
tweet, a TV interviewer asked Trump, “You want to be associated with a fascist?” 
“No, I want to be associated”, replied Trump, “with interesting quotes.”9 These 
developments are abnormal. As seen on reality TV, “the “Donald Trump” model 
of workplace relations” (represented by an authority figure barking “you’re fired”) 
has come to politics.10 Of course, Trump the man, and his policies, are profoundly 
uninteresting in themselves: the psychological product of a damaged and insecure 
individual. However, the movement in politics, the claim that fascism is emerging 
in America, matters. We need to know the phenomenon’s causes, relative nature, 
and consequences to protect and strengthen democracy. 

This article’s main argument is that America is not seeing a fascist movement, 
but a movement embedded in the neo-conservative politics of the last forty years. 
The political essence of fascism entails welfare protection of vulnerable individuals, 
who renounce all rights to a strong leader. The concern for welfare is lacking.11 
American politics is experiencing the consequences of monopoly capitalism, which 
has successfully shifted its search for economic power into the political realm, but is 
teetering on the brink of collapse. If we had to give it a name, this is “fascism-lite.” 

The long-term cause of the Trump episode begins with Buckley v. Valeo in 
1976.12 Forty years of Supreme Court decisions, and especially the decisions of the late 
Justice Antonin Scalia,13 play the major role. But Buckley v. Valeo was the “Trump for 
President” decision because it decided, over powerful dissent, that the First Amendment 
to the U.S. Constitution protected unlimited spending of money on one’s own political 
campaign. As he proclaimed during his primaries, Trump financed himself with his 
inherited wealth, via loans from one of his companies. Buckley long pre-dates the also 
disastrous decision in Citizens United v. Federal Election Commission.14 But it made 
Citizens United, neo-conservatism and Trump, possible. 

Fascist, (Nov. 25, 2015 11:44pm), https://www.slate.com/articles/news_and_politics/
politics/2015/11/donald_trump_is_a_fascist_it_is_the_political_label_that_best_
describes.html; Megan Hanna, Is Donald Trump a Fascist? It Doesn’t Matter, (Dec. 
21, 2015), https://www.newstatesman.com/politics/staggers/2015/12/donald-trump-
fascist-it-doesnt-matter; Michael Kinsley, Donald Trump is Actually a Fascist, (Dec. 
9, 2016) https://www.washingtonpost.com/opinions/donald-trump-is-actually-a-
fascist/2016/12/09/e193a2b6-bd77-11e6-94ac-3d324840106c_story.html. 

9	 Dylan Stableford, Donald Trump on Retweeting Mussolini: ‘It’s a Very Good Quote’ (28 
Feb. 2016), https://www.yahoo.com/news/trump-mussolini-retweet-gawker-232519997.
html?guccounter=1.

10	 See Ewan McGaughey, Unfair Dismissal Reform: Political Ping-Pong with Equality?, 
226 Equal Opportunities L. Rev. 16 (2012). 

11	 On fascist welfare, see, e.g., Franz L. Neumann, Behemoth: The Structure of 
National Socialism 343 (1941); Otto Kahn-Freund, The Social Ideal of the Reich 
Labour Court - A Critical Examination of the Practice of the Reich Labour Court (1931) 
reprinted in Labour Law and Politics in the Weimar Republic 108 - 161 (Roy Lewis 
& Jon Clark eds., 1981) . 

12	 Buckley v. Valeo, 424 U.S. 1 (1976). 
13	 On Scalia, J., see recently Jeremy Waldron, Postscript: Originalism and Judicial Authority, 

6(1) Brit. J. of Am. Legal Stud. 137, 142-43 (2017); Jane Marriott, Justice Scalia: 
Tenured Fox in the Democratic Hen House? 6(1) Brit. J. of Am. Legal Stud. 41 (2017). 

14	 Citizens United v. FEC, 558 U.S. 310 (2010). See Wendy L. Hansen et al., The Effects of 
Citizens United on Corporate Spending in the 2012 Presidential Election, 77(2) J. Pol. 
535 (2015). 
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This article focuses on the politics of law, rather than campaign finance law.15 
But it must be noted at the outset that the First Amendment prohibition on Congress 
passing laws “abridging the freedom of speech” has little or nothing to do with 
election spending. The powerful dissenting judgments in Buckley explained this,16 
and their reasoning has been mirrored in other democratic countries worldwide.17 
Unlimited election expenditures by anyone, like Trump, diminish other people’s 
freedom. Other people’s voices are drowned out in scarce media resources by those 
with the deepest pockets. This may be changing through the internet, which could 
allow an essentially unlimited supply of discourse so long as network monopolies 
on the web remain unpriced and open. But advertising opportunities on the web, 
radio waves and TV channels are fewer, media channels can be purchased, and 
politicians can be lobbied. This is why all democracies reject that money is speech 
per se. Buckley was not the product of reason. It was one of the first cases after 
Justice William O. Douglas had to leave the Court. It was the start of a decisive 
change in American governance. Antonin Scalia’s death, in 2016, marked a pause 
in a four decade phase in judicial composition,18 but the Republican Party held out 
on a new appointment in Congress, won the Presidency, and got Neil Gorsuch on 
the Court.19 

What led to Buckley v. Valeo? It was the crowning success of a careful plan, 
started by Lewis Powell, in 1971. For the U.S. Chamber of Commerce, Powell wrote 

15	 See, as an introduction, J Seligman, Is the Corporation the Person? Reflections on 
Citizens United v. Federal Election Commission, https://www.rochester.edu/president/
citizens-united/ (May 6, 2010), and in further depth, Jacob Eisler, Judicial Perceptions of 
Electoral Psychology and the Deep Patterns of Campaign Finance Law, 49(1) Conn. L. 
Rev., 57 (2016); Jacob Eisler, The Unspoken Institutional Battle over Anti- Corruption: 
Citizens United, Honest Services, and the Legislative-Judicial Divide, Cambridge 
Research Paper Series, Paper No 16/2016 (2016) at 19 (saying the majority in Buckley 
succeeded in ‘striking down or emasculating most of the deliberative [democratic 
provisions]’ of the Federal Election Campaign Act of 1971). 

16	 Buckley v. Valeo, 424 U.S. 1, 261-66 (1976) (White, J.): “Congress was plainly of 
the view that these expenditures also have corruptive potential; but the Court strikes 
down the provision, strangely enough claiming more insight as to what may improperly 
influence candidates than is possessed by the majority of Congress that passed this bill 
and the President who signed it... Without limits on total expenditures, campaign costs 
will inevitably and endlessly escalate.... By limiting the importance of personal wealth, 
§608(a) helps to assure that only individuals with a modicum of support from others will 
be viable candidates. This, in turn, would tend to discourage any notion that the outcome 
of elections is primarily a function of money.” 

17	 For example, the leading decision in Europe is Animal Defenders International v. United 
Kingdom [2013] ECHR 362. See especially Baroness Hale in [2008] UKHL 15, [47]-
[51] “There was an elephant in the committee room, always there but never mentioned, 
when we heard this case. It was the dominance of advertising, not only in elections but 
also in the formation of political opinion, in the United States of America...”.  Cf. Harper 
v. Canada (Attorney General) [2004] 1 SCR 827. 

18	 The decisive case, a 4 to 4 split, thereby affirming the appellate court, was Friedrichs v. 
California Teachers Ass’n., 578 U.S. _ (2016).

19	 Gorsuch’s views appear firmly in the same frame. See Riddle v. Hickenlooper, 742 F. 3d 
922, 931 (10th Cir. 2014) (Gorsuch, J., concurring) (suggesting “the act of contributing 
to political campaigns implicates a ‘basic constitutional freedom,’ one lying ‘at the 
foundation of a free society”). But interestingly Gorsuch clerked for Justice White. 
Spending is not contributing.
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an extraordinary ‘memorandum’ entitled “Attack on American Free Enterprise 
System”. It explained how to roll back democratic organization in politics and the 
economy for the next generation.20 Powell, a corporate lawyer, said a concerted 
effort to push their ‘side’ of the argument had to begin in public education, and 
journalism where news-stand literature was “advocating everything from revolution 
to erotic free love”. Powell also urged concerted action in the courts. As he put it, 

it is essential that spokesmen for the enterprise system -- at all levels and 
at every opportunity -- be far more aggressive than in the past.... There 
should not be the slightest hesitation to press vigorously in all political 
arenas for support of the enterprise system. Nor should there be reluctance 
to penalize politically those who oppose it. Lessons can be learned from 
organized labor in this respect.... It is time for American business -- which 
has demonstrated the greatest capacity in all history to produce and to 
influence consumer decisions -- to apply their great talents vigorously to 
the preservation of the system itself. 21

This was largely assured when Richard Nixon appointed Powell himself to the U.S. 
Supreme Court. Even in 1971 it was preposterous to say, as Powell did then, that 
“the American business executive is truly the “forgotten man.” But once Buckley 
was decided, fewer and fewer people would ever say it again. 

Since Buckley, American society has slowly drifted into something resembling 
monopoly capitalism.22 Corporate boards, banks, and asset managers monopolize 
the votes in the economy, almost all with “other people’s money”.23 They hold 
immense economic influence. Economic influence is translated into politics. 
Policies become law. Law is used to entrench economic privilege. The modern 
Republican party became a wholly owned subsidiary of large corporations and 
financiers, and the Democratic party has struggled to resist arrest. Democracy in 
America needs care and attention, or there will be another conclusion. Part II of 
this article explains a taxonomy of social ideals by which we may try to understand 
politics today. Part III outlines the essence of the U.S. Supreme Court’s case law. 
Part IV explains the social ideal of the politics of Donald Trump. Its basic argument 
is that Trump, and the law that makes him possible, is not fascist, but the extension 

20	 Lewis F. Powell Jr, Attack on American Free Enterprise System, 23 Aug.,1971, available 
at  http://law2.wlu.edu/powellarchives/page.asp?pageid=1251.

21	 Id. at 29-30.
22	 Cf. F Kessler, Natural Law, Justice and Democracy – Some Reflections on Three Types 

of Thinking About Law and Justice 19 Tul. L. Rev. 32, 52-3 (1944): “The founders 
of liberalism did not have the vision to foresee that the capitalistic system has within 
itself forces which, if unchecked, will inevitably change a free enterprise system into 
monopoly capitalism and a liberal democracy into a pluralistic society which knows 
nothing but divided loyalties. Once liberal democracy ceases to be a living force, 
positivism, despite its insistence on the strict separation of the moral and the legal and 
its identification of justice with legality and order, is unable to guarantee liberty.”

23	 Cf. Adam Smith, An Inquiry into the Nature and Causes of the Wealth of Nations, 
Book V, ch. 1, 536-630 §107 (1776); Louis D. Brandeis, Other People’s Money and 
How the Bankers Use It (1914); and for today, Ewan McGaughey, Democracy in 
America at Work: The History of Labor’s Vote in Corporate Governance, 42 Seattle U. 
L. Rev. 40 (2019).
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of a system of monopoly capitalism. If we had to give it a name, the social ideal of 
Donald Trump may be termed “fascism-lite”. 

II. A Taxonomy of Social Ideals

Probably the best taxonomy of politics was suggested by a remarkable Berlin 
Labor Court judge, who was forced to flee Germany in 1933. Otto Kahn-Freund 
defined four categories of political group in terms of their “social ideal”.24 First, 
there was liberalism, which “condemns all combinations and leaves the structuring 
of social relations to the free play of social and economic forces”. Second, social 
conservatism “places the existentially isolated, uncombined individuals of the 
working class under the social protection of the state”. Third, collectivism “leaves 
the structuring of social relations to the conflict between the two classes which 
are party to the basic contradiction in society” – namely labor and capital. Fourth, 
there was fascism, a hybrid of those other ideals. It shared liberalism’s dislike of 
state intervention, social conservatism’s embrace of welfare provision for insiders, 
and collectivism’s view that associations are key actors in class conflict. On top of 
violence as a means of politics and diplomacy, fascism meant private ownership, 
paternalism and exclusion, coupled with victory for the “leader” in total class war. 

A. Liberalism, Social Conservatism and Collectivism 

Kahn-Freund’s categories were styled to fit with an older German politics that he saw 
in his day. They mirrored ‘ideal types’ of the bourgeoisie, Rheinland industrialists, 
socialist workers, and the brown-shirts. The purpose of his work was to explain 
the social ideal pursued by the Empire Labor Court (Reichsarbeitsgericht), in 
disputes between workers and employers, during the late 1920s and first years of 
the 1930s. In essence, Kahn-Freund had argued that the German courts had been 
pursuing a fascist doctrine in labor regulation, and he said it in 1931. But, as he 
later emphasized, it would have been wrong to imply the judiciary had any political 
self-awareness.25 

What has become of those categories today? Liberalism in its older guise met a 
rapid death, and not so strangely, between the first and second world wars. 26 It could 
not maintain its place on the progressive side of politics once it had succeeded in 
busting the trusts and robber barons in the U.S.27 or breaking the landed aristocracy 
in Britain.28 Those elemental shifts in power produced the conditions for political 
democracy. 

24	 Kahn-Freund, supra note 12, at 108-161.
25	 See Otto Kahn-Freund, Autobiographical Memories from the Weimar Republic, 14(2) 

Kritische Justiz 183 (1981), (Ewan McGaughey trans., 2016). 
26	 cf George Dangerfield, The Strange Death of Liberal England (1935). 
27	 Exemplified by the Sherman Act of 1890 and the Clayton Act of 1914 in the U.S. 

(Sherman Antitrust Act, 15 U.S.C. §§ 1-7 (1890), amended by Clayton Act, 15 U.S.C. § 
12-27 (1914)). 

28	 Exemplified by the ‘People’s Budget’ of Lloyd George and the Parliament Act 1911 
(Eng.).
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Social conservatism – as it existed in Germany – would gradually diminish 
in its ‘social’ aspect over the later 20th century, as it absorbed the remnants of a 
liberal attitude toward economic relations. But simultaneously in continental 
Europe, conservatism was ‘christianized’ on a model that favored the coordination 
of the interests of members in a community. It had ceased to accept that people 
were unbound from moral obligations to one another.29 The tension between this 
and liberalism remain. The same was not true of Anglo-American conservatism, 
which struggled to develop a coherent attachment to social values. Collectivism 
was manifested most starkly, at least in the eyes of its self-anointed believers, in 
20th century communist movements. They emphasized the value of working class 
victory over the value of democratic organization. It collapsed with the Berlin Wall, 
when it became obvious that political and economic despotism was not compatible 
with promoting the rising popular demand for an agenda of human and social 
development.30 This remains true today. 

B. Fascism

Fascism, as we know, had to be defeated by military means, and at the cost of 
unspeakable humanitarian tragedy. But what, specifically, were the contours of 
fascist theory in relation to  social organization? Within any association, everyone 
had to follow the leader. This was especially true in corporate law. A visiting scholar 
at Harvard, and a researcher for the German banking industry named Johannes Zahn, 
developed this view at length, summarized by the great contract lawyer, Friedrich 
Kessler, in an English language book review. In Zhan’s perception, American law 
was a model for German law. It had grown strong in the 1920s because, 

American corporation law is based upon two fundamental principles: first, 
the leadership principle: the directors are the leaders of the corporation; 
second, the American corporation is a bundle of contractual relationships, 
between the corporation and the state, between directors and shareholders, 
between the shareholders mutually. 31

The corporation itself was no more than a fiction that concealed contractual 
relations. But ‘contracts’ were more than legal fictions themselves; they held the 
status of an ethical principle. The corporate fiction concealed the true ethical basis 
of the relations among individuals and the state.32 Because shareholders – like 

29	 See, especially, Pope Leo XIII, Rerum Novarum (May 15, 1891). Such learning from the 
Vatican’s encyclicals, and the experience from 1933 to 1945, is essential to explain cross-
party support for the Tarifvertragsgesetz 1949, the Betriebsverfassungsgesetz 1952, and 
the Mitbestimmungsgesetz 1976, and the Christian Democrat Union of the 20th century. 

30	 To take just one example, see Charles E. Shaw, Management-Labor Committees, 3(2) 
Industrial & Labor Relations Rev. 229 (1950), on Brigadier General Smirnow 
declaring ‘the manager’s right to exercise undivided control over the plant’ and ‘freedom 
from petty tutelage by works councils’ in East Germany.

31	 Friedrich Kessler, Book Review: Wirtschaftsführertum und Vertragsethik im Neuen 
Aktienrecht, 83 U. PA. L. Rev. 393, 394 (1935). 

32	 Johannes C.D. Zahn, Wirtschaftsführertum und Vertragsethik im neuen 
Aktienrecht 39 (1934). The title translates as Economic Leadership and Contractual 
Ethics in the New Corporate Law.
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all stakeholders – were irrational, strong leadership was needed by the board of 
directors.33 

Of course, U.S. corporate law at that time was not as Zahn described. His 
analysis contained serious, and probably willful misreadings of central cases,34 all 
geared toward the belief that corporate directors should have limited accountability. 
As Kessler wrote, Zahn had merely “discovered what he wished to discover,”35 
because Zahn’s  goal was to remake corporate law so that “democracy of capital 
will vanish just as it did in politics.”36 It was riven with nonsense: 

When a genuine leader-follower relationship develops between the 
board and the shareholders, the voting rights of shareholders will lose 
all practical meaning. In the first place, the shareholder will have much 
less to say than before. He will not, however, regard himself as a victim 
because he will trust the leadership.37 

If this reasoning was unpersuasive, it did not matter. “The triumph of the national 
revolution,” wrote Zahn, “has given this debate new impetus, and new direction.”38 
That direction was perfected in the fascist Aktiengesetz 1937 (Public Companies 
Act 1937).39 It was drafted by a man named Ernst Geßler, but chiefly inspired by 
Zahn.40 

The same views played out in the fascist regulation of labor.41 Everyone would 
follow the leader of the business, and pledge allegiance to the abstract conception 
of the undertaking.42 On 3 May 1933, the Nazis replaced the free trade unions with 

33	 Id. at 95. 
34	 Particularly Zahn, supra note 33, at 91 (citing Manson v. Curtis, 223 N.Y. 313 (1918) to 

say a board should not be accountable. In fact, the case stands for the proposition that 
the board should remain accountable to multiple shareholders, and not be dominated 
by one. This error has, however, been repeated in S Bainbridge, Director Primacy and 
Shareholder Disempowerment, 119(6) Harv. L. Rev. 1735, 1746 (2006)).  

35	 Kessler, supra note 32.
36	 Zahn, supra note 33, at 93.
37	 Zahn, supra note 33, at 95: “Wenn sich zwischen Vorstand und Aktionären ein echtes 

Führer-Geführten-Verhältnis entwickelt, wird das Stimmrecht des Aktionärs sehr an 
Bedeutung verlieren. Zunächst einmal wird der Aktionär viel weniger zu sagen haben, 
als bisher. Er wird dies aber gar nicht als ein Opfer empfinden, da er der Führung 
vertraut.”

38	 Id. at 12:“Der Sieg der nationalen Revolution hat dieser Erörterung neuen Auftrieb und 
zum Teil eine andere Richtung gegeben; es ist selbstverständlich, daß dieser Erörterung 
eine verstärkte Arbeit an der Neugestaltung folgen wird. ” 

39	 Essential features remain today in the Aktiengesetz 1965 §§84, 101 and 135, making 
it difficult to remove supervisory board and executive directors, and allowing banks to 
appropriate shareholder voting rights. 

40	 W Schubert, Einleitung in Akademie fur Deutsches Recht 1933-1945: Protokolle 
der Ausschusse,  Band I (Ausschuss für Aktienrecht) xlvii (W. Schubert, W. Schmid & 
J. Regge eds., 1986) and M Roth, Corporate Boards in Germany in Corporate Boards 
in European Law: A Comparative Analysis 277-78 (P Davies et al eds., 2013). 

41	 This section draws from Ewan McGaughey, The Codetermination Bargains: The History 
of German Corporate and Labour Law, 23(1) Colum. J. Eur. L. 135 (2016).

42	 See generally, Karl Lowenstein, Law in the Third Reich 45(5) Yale L. J. 779 (1936); 
Nathan A. Pelcovtis, The Social Honor Courts of Nazi Germany, 53(3) Pol. Sci. Q. 350 

299



7 Br. J. Am. Leg. Studies (2018)

the nationalized Deutsche Arbeitsfront (German Labor Front). Every person who 
worked for a living, eventually including employed and self-employed people 
alike, was socially compelled to join.43 The DAF was a branch of the Nazi party, 
commanded directly by Hitler.44 Its titular leader was Dr Robert Ley, a persistent 
alcoholic who committed suicide before his Nuremberg trial. 

A primary task was to create ‘understanding’ among the ‘business leaders’ 
for their ‘followers’. In return the followers were to understand the situation 
and possibilities of the business, by finding the common basis of their ‘justified 
interests’ so long as those were in line with Nazi principles.45 DAF periodicals were 
filled with propaganda. Meetings were compulsory, but discussion was absent.46 In 
each workplace, DAF officials acted, in the words of Ley, as “the soldier-like kernel 
of the plant community which obeys the Leader blindly. Its motto is ‘the Leader 
is always right’”.47 The same Führerprinzip prevailed in labor law as it would in 
company law. Fascism was never content until it thrust its pathological paranoia 
onto every association, even clubs for playing chess and collecting stamps.48 
The consequence of this self-contradictory, psychotic ideology was conquest 
and murder: “an aggressive imperialist system seeking to transform markets into 
colonies.”49 It was not ended from within, only without. 

C. Progressive Democracy

Which ideals filled the space that the decline or defeat of the others left? By far 
the most important was progressive democracy. It has continually prevailed over 
all competitors. 50 ‘Progressive democracy’ could probably cut across elements of 

(1938). Crucially, the same general duties owed to a business were placed in the Public 
Companies Act 1937, the Aktiengesetz 1937 (Ger.).

43	 Neumann, supra note 12, at 341: “Although there is no legal compulsion to join the 
labour Front, the pressure is so strong that it is inadvisable for anyone to stay out. The 
members must attend meetings, but must not enter into discussion.”

44	 Erste Verordnung des Führers und Reichskanzlers über Wesen und Ziel der Deutschen 
Arbeitsfront vom 24. Oktober 1934.

45	 DAF Verordnung 1934 §7, “Interessenvertretung der Beschäftigen. Die Deutsche 
Arbeitsfront hat den Arbeitsfrieden dadurch zu sichern, daß bei den Betriebsführern das 
Verständnis für die berechtigten Ansprüche ihrer Gefolgschaft, bei den Gefolgschaften 
das Verständnis für die Lage und die Möglichkeiten ihres Betriebes geschaffen wird. 
Die Deutsche Arbeitsfront hat die Aufgabe, zwischen den berechtigten Interessen aller 
Beteiligten jenen Ausgleich zu finden, der den nationalsozialistischen Grundsätzen 
entspricht und die Anzahl der Fälle einschränkt, die den nach dem Gesetz vom 20. 
Januar 1934 zur Entscheidung allein zuständigen staatlichen Organen zu überweisen 
sind. ” 

46	 Neumann, supra note 12, at 340-41 (elaborating five functions as indoctrination, 
taxation, securing positions for reliable party members, atomizing the working classes, 
and ‘the exercise of certain inner trade-union functions.’).

47	 Id. at 340. 
48	 Karl Robert (a pseudonym), Hitler’s Counterfeit Reich, 27-28 (1941).
49	 Franz L. Neumann, Labor Mobilization in the National Socialist New Order, 9(3) Law 

& Contemp. Probs. 544, 546 (1942).
50	 An alternative or additional taxonomy was developed by Mark J. Roe, Strong 

Managers, Weak Owners (1994) and Political Determinants of Corporate 
Governance (2003) using the terms ‘populism’ and ‘social democracy’; however 
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each other ideal that Kahn-Freund identified, with the clear exception of fascism. 
It contains elements of liberalism’s ‘free play of social and economic forces’, but 
would never ‘condemn all combinations’. It would approve social conservatism’s 
protection of weaker parties, but was committed to inclusion of all, and would 
not admit that people were ‘existentially isolated’. It would endorse collectivism’s 
desire to leave groups to govern themselves, but not accept such a thing as a ‘basic 
contradiction in society’. Conflicts between capital and labor could be positively 
resolved through legislative enactment of social and economic rights,51 to infuse 
law and justice into social relations of subordination and power.52 

By itself, the concept of ‘democracy’ involves a basic Periclean desire to see 
that “administration is in the hands of the many and not of the few.”53 The desire 
was to socialize, not merely ownership, but power.54 After a vote in politics was 
won socialists gradually shifted their emphasis from ‘common ownership of the 
means of production’ to focus on power, whether its form was property or not. 
They aimed for votes, not just in politics, but in the economy. Nationalization 
ceased to be an end in itself. In Germany, the trade unions (themselves having been 
nationalized by the Nazis) ceased uniformly to advocate government ownership 
of everything, rather than creating social ownership of specific enterprises.55 
In the UK, the post-war Labour Party, like democratic socialist parties across 
Europe, found state ownership, though far better than private monopolies, did 
not necessarily attain goals of social liberation, either at work or as citizens. This 
was reflected in the change of the Labour Party’s clause IV, as originally written 
by Sidney Webb. It was amended to echo Pericles: a “democratic socialist party” 
which believed power should be “in the hands of the many not the few”.56 In any 
case, ownership of property had already ceased to be truly ‘private’ (in Marx’s 
definition of ‘capitalism’) in Marx’s own lifetime.57 Mass production through mass 
enterprise, aggregating capital from millions of shareholders meant ownership had 
already become, not private, but social. This was why the architects of democratic 
socialism in Europe and the American New Deal, especially A.A. Berle, became so 

these categories are insufficiently complex to provide an overall analysis of ideological 
development. See the discussion in Ewan McGaughey, Participation in Corporate 
Governance 46-47 (2014) from which this section draws. Considerable definitional 
disagreements can be drawn out if this is desired. See James Alexander, The Major 
Ideologies of Liberalism, Socialism and Conservatism, 63 Pol. Stud. 980 (2015). 

51	 See Campaign Address on Progressive Government at the Commonwealth Club in San 
Francisco, California (1932).

52	 Otto Kahn-Freund, Labour and the Law 7 (1972); Sidney Webb & Beatrice Webb, 
The History of Trade Unionism App. VIII, 760 (1920). 

53	 Thucydides, supra note 2.
54	 Clark Kerr, The Trade Union Movement and the Redistribution of Power in Postwar 

Germany , 68(4) Q. J. Econ. 535, 535, 544-45, 555 (1954). 
55	 See Ewan McGaughey, The Codetermination Bargains: The History of German 

Corporate and Labour Law, 23(1) Colum. J. Eur. L. 135, 155-67 (2016).
56	 Labour Party Constitution clause IV (1918); Thucydides, supra note 2. 
57	 See Karl Marx, Capital vol. III, ch. 27 (1883). “In the stock companies the function is 

separated from the ownership of capital, and labor, of course, is entirely separated from 
the ownership of means of production and of surplus-labor. This result of the highest 
development of capitalist production is a necessary transition to the reconversion of 
capital into the property of the producers, no longer as the private property of individual 
producers, but as the common property of associates, as social property outright”.
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concerned with the distribution of economic power.58 Ultimately, it implied voting 
in the economy had to become more equal. 

There are, of course, multiple conceptions or “models of democracy”,59 which 
build on the basic Periclean concept: liberal, conservative, social, and so forth. 
The core of any mass democracy was resolution of conflicts through representative 
voting. Other conceptions can involve direct participation; a broader ‘social 
contract’ containing reciprocal rights and duties;60 greater or lesser integration of 
human rights and the rule of law to make voting genuinely free and informed;61 
deliberative debate through an inclusive process of social communication.62 But 
whichever the conception, at the centre is a commitment to moral equality among 
people. 

The concept of “progressive” democracy was expressed admirably well by 
one of its historical opponents, who happened to be the “father of modern company 
law” in the United Kingdom.63 Robert Lowe MP fiercely opposed the Second 
Reform Act 1867. This extended the franchise to more working class people for the 
first time since 1832, by lowering the qualification of owning property in order to 
vote. In the Third Reading, Lowe said this:

This principle of equality which you have taken to worship, is a very 
jealous power; she cannot be worshipped by halves, and like the Turk 
in this respect, she brooks no rival near the throne. When you get a 
democratic basis for your institutions, you must remember that you cannot 
look at that alone, but you must look at it in reference to all your other 
institutions. When you have once taught the people to entertain the notion 
of the individual rights of every citizen to share in the Government, and 
the doctrine of popular supremacy, you impose on yourselves the task of 
re-modelling the whole of your institutions, in reference to the principles 
that you have set up... . 64

As Lowe said, brooking no rival, the “progressive” among democrats seeks 
to increase the number of fields in life, and particularly the number of social 
institutions, where power is in the hands of the many, not the few. This ideal sees 

58	 See in particular, Franklin D. Roosevelt, Campaign Address on Progressive Government 
at the Commonwealth Club in San Francisco, California (authored by AA Berle; Adolph 
A. Berle, Property, Production and Revolution, 65 Colum. L. Rev. 1 (1965). 

59	 E.g. David Held, Models of Democracy (3d ed. 2006) giving a broad summary. 
David Held also prophetically stressed the key feature while chairing a public lecture at 
the LSE in 2010: ‘in any kind of democracy, you do need mechanisms to change your 
leadership. I mean, the art of democracy is you no longer have to chop off the heads of 
your leaders because there are ways of removing them.’ See https://www.youtube.com/
watch?v=CkYeKYtzZhA, at 1:06:00. 

60	 Plato, Crito (ca. 350 BC).
61	 Conor Gearty, Civil Liberties3 (2007); and see Matadeen v. Pointu [1998] UKPC 9, 

9-13 (Lord Hoffmann).
62	 Jürgen Habermas, Between Facts and Norms ch. 7 (1996).
63	 John Micklethwait and Adrian Wooldridge, The company: A Short History of a 

Revolutionary Idea ch. 3 (2003).
64	 HC Hansard Debs, Representation of the People Bill, Third Reading (15 July 1867) col. 

1543. 
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people as having the capacity to fulfill their potential, and “lend a helping hand” to 
each other by organizing a just society devoted to human development.65 

After the fall of the Berlin Wall, it might have appeared there was no serious 
competitor to progressive democracy. There was, claimed Francis Fukuyama, an “end 
of history” when it came to American “liberal democracy”.66 Against this view, many 
argued convincingly that ‘Varieties of Capitalism’ did and would persist in an economic 
sense. There was no necessary convergence around a supposed ‘liberal’ model of law 
and economics.67 But it might have been agreed that in the political sphere, the challenge 
was over: nobody would seek to undo the basic structure of democratic society. 

D. Neo-Liberalism and Neo-Conservatism

As the 21st century opened, it became clear that there were at least two major forms 
of ideal that did pose a challenge, though only one was real. The two ideals are 
loosely (and often pejoratively) labelled as ‘neo-liberal’, and ‘neo-conservative’. 
The social ideal of neo-liberalism views individuals as having the full capacity to 
take rational decisions, except where they organize through the ‘coercive’ organs of 
the state.68 People acting in markets are rational, and people in government are not. 
Public sector administration, which is an important channel for collective action 
for progressive democrats, should be reduced except to set minimal “rules of just 
conduct”.69 Indeed, it has been argued in a growing literature that the ideals of 
neoliberalism have created what is known as The Neo-Liberal State.70 

The trouble is that neo-liberalism – if we take its theoretical proponents at their 
word – has only ever existed in the pages of academic fantasy. A neo-liberal state 
is, in the literal sense of Robert Nozick’s book title, a “Utopia”.71 You could not 
have the Nozick’s night watchman state, based only on principles of contract, tort 
and unjust enrichment, without impossible levels of poverty and coercion. An end 
to all consumer protection, all tenancy rights, road traffic regulation, labor rights, 
food safety inspections, public firefighters, securities regulation, town planning, 
let alone public education, health and social security would be beyond serious 
contemplation. You could not reduce everything to Friedrich von Hayek’s “just 
rules of the game” without the same consequences of disaster.

65	 See Benedict de Spinoza, On the Improvement of the Understanding §§13-14 
(1677); Sidney Webb & Beatrice Webb, Industrial Democracy, 847-49 (9th ed., 
1926); Amartya Sen, The Idea of Justice 228-30 (2010). 

66	 Francis Fukuyama, The End of History and the Last Man (1991). Note that 
Fukuyama’s use of the term ‘liberal democracy’ for the situation in the U.S. sits 
uncomfortably with the analysis to be offered in the next sections. His work was not 
characterized by close institutional analysis, or historical precision. 

67	 Peter Hall & David Soskice, Varieties of Capitalism (2001) but cf. Ewan McGaughey, 
Participation in Corporate Governance ch.1,17(2014) (highlighting the ‘remarkable 
functional convergence’ in financial institution dominance of shareholder voting rights). 

68	 Represented by Robert Nozick, Anarchy, State and Utopia (1974). 
69	 Friedrich A. Hayek, Law, Legislation and Liberty vol. II (1976). 
70	 Raymond Plant, The Neo-Liberal State (2010). 
71	 Cf. Thomas More, Utopia Pt.1 (1516). This makes clear, through the words of ‘Raphael 

Nonsenso’, that the description of Utopia (‘no place’) is not meant to be an ideal society: 
on the contrary it is built with serious defects. Some of these nuances, and the humor, are 
sometimes lost. 

303



7 Br. J. Am. Leg. Studies (2018)

To take just one example, to have an economy operating only according to 
Hayek’s version of the “just rules of the game” would mean a return to damages 
for trade unions taking collective action, as before the Clayton Act of 1914 in the 
U.S., the Trade Disputes Act 1906 in the U.K., or the Anti-Socialist Acts of the 
Bismarckian era.72 Various systems of criminalizing free association do operate 
today. Every despotic society has to suppress free trade unions, but that very 
suppression always entrenched poverty, and had to give way by overwhelming 
popular demand, to the creation of modern democracy. In practice, neo-liberalism 
could be manifested in political slogans. Margaret Thatcher said there was “no such 
thing as society”, because collective autonomy might be replaced by “individuals 
and families”.73 The Constitution of Liberty might be pounded into a table, and 
declared to be “what we believe”.74 But it was a belief, not a reality. It was impossible 
to maintain any semblance of modern society without the apparatus of a welfare 
state. Without it, impossible poverty, unemployment, and riots would give way to 
democratic change (or its unforgiving alternatives) precisely because those things 
impelled social democratization to begin with. 

III. The Social Ideals of the U.S. Supreme Court 

While neo-liberalism has only existed in academic theory, neo-conservatism is indeed 
workable. Its essential trick was to utilize the state to achieve the goals of its interest 
groups.75 It has been operating on the back of the jurisprudence of the U.S. Supreme 
Court. There are, however, effectively two Supreme Courts: the first represented by 
a Republican appointed majority, which presided from 1969 with a brief interlude in 
2016. A second is represented by Democratic appointees. These judges largely reason 
and explain the law like other judges. But for the Republican appointees, what are the 
essential contours of their social ideal, of modern neo-conservatism? 

The story must begin in 1976. Buckley v Valeo was one of the first decisions 
after Justice William O. Douglas, the last remaining judge nominated by Franklin 
D. Roosevelt, had become so elderly that he could no longer come to court and vote. 
It decided that a candidate for political office should be entitled to spend unlimited 
amounts of his or her money on campaigning. 76 Over the powerful dissents of Justices 
White and Marshall,77 the Republican appointees struck down large parts of the Federal 
Election Campaign Act of 1971, especially the §608 limits on political expenditures, 
which served as a model for the limits in all other democratic countries.78 Spending 
money was, apparently, an exercise of free ‘speech’ under the First Amendment. 

72	 Friedrich A. Hayek, The Constitution of Liberty ch.18 (1960). 
73	 Interview by Douglas Keay with Margaret Thatcher, U.K. Prime Minister, Women’s 

Own (23 Sept. 1987). 
74	 See also, the appendix on ‘Why I am not a Conservative’ in Hayek, supra note 73. 
75	 This is not to suggest that ‘neo-conservativism’ has any coherent, principled philosophy, 

other than shifting desires for money or power. Exemplifying this disarray, see the 41 
chapters of I Kristol, Neoconservatism: The Autobiography of an Idea (1995). 

76	 Buckley v. Valeo, 424 U.S. 1, 250 (1976). 
77	  Id. at 260-65 (White, J.) and 288 (Marshall, J.).
78	 e.g. in the U.K., Political Parties, Elections and Referendums Act 2000 s. 79 & Sch. 9, 

§3 ff. 
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We have good international evidence that the least democratic developing 
countries spend the most money on elections.79 At its most stark, Buckley v. Valeo 
put American politics on the road to serfdom: politicians indentured to business, 
completely at odds with the will of the people.80 Two years later in First National 
Bank of Boston v. Bellotti, Justice Powell held for a majority, over four dissenting 
votes, that state legislation could not restrict expenditure by corporations during a 
ballot.81 Without these changes that Buckley began, the adminstrations of Reagan, 
the Bush family, and numerous state governors would just not have been possible. 
As money tried to buy both sides, it shifted all politics to the short-term interests 
of the rich. 

After Buckley and Bellotti the Court’s Republican majority entrenched 
a hardline ‘free-enterprise’ philosophy, just as Powell and the U.S. Chamber of 
Commerce had envisaged.82 They took away federal rights to organize from teachers 
at religious schools.83 They allowed states to ban union representatives who were 
not of ‘good moral character’.84 They allowed employees to be searched at work, 
like criminal suspects, by employing entities.85 They hollowed out access to justice 
against securities fraud, allowing cases to go to arbitrators chosen by the contracting 
party with greater bargaining power.86 They denied employees the right to claim for 
medical malpractice, when employers were the direct purchaser of a health care 
plan.87 They removed protection for undocumented workers to the fundamental 
right to organize a union.88 They tried to ensure that discrimination claims could 
not be brought where markets were themselves discriminatory.89 They also tried to 
cancel discrimination claims brought after 180 days of an act, even if an employee 
had no way of knowing they had suffered,90 though both decisions were reversed 

79	 Paul Collier, The Bottom Billion chs. 3-5 (2008).
80	 Martin Gilens & Benjamin I. Page, Testing Theories of American Politics: Elites, Interest 

Groups, and Average Citizens, 12(3) Perspectives on Politics 564 (2014).
81	 First National Bank of Boston v. Bellotti, 435 U.S. 765 (1978) (White, Brennan, 

Marshall & Rehnquist, JJ., dissenting). Per Justice White, ‘Corporations are artificial 
entities created by law for the purpose of furthering certain economic goals.... the special 
status of corporations has placed them in a position to control vast amounts of economic 
power which may, if not regulated, dominate not only the economy but also the very 
heart of our democracy, the electoral process.’ See further J. Skelly Wright, Money and 
the Pollution of Politics: Is the First Amendment an Obstacle to Political Equality? 
82(4) Colum. L. Rev. 609 (1982).

82	  Powell, supra note 21.
83	 NLRB v. Catholic Bishop of Chicago, 440 U.S. 490 (1979) (5:4 on the National Labor 

Relations Act (NLRA) 1935).
84	 Brown v. Hotel and Restaurant Employees, 468 U.S. 491 (1984) (on the NLRA 1935).
85	 O’Connor v. Ortega, 480 U.S. 709 (1987) (on the Fourth Amendment).
86	 Shearson & Am. Express, Inc, v. McMahon, 482 U.S. 220 (1987) (under the Securities 

Exchange Act of 1934) and Rodriguez de Quijas v. Shearson & Am. Express Inc., 490 
U.S. 477 (1989) (5:4 under the Securities Act of 1933).  

87	 Mertens v. Hewitt Associates, 508 U.S. 248 (1993) (under the Employee Retirement 
Income Security Act of 1974).

88	 Hoffman Plastic Compounds v. NLRB, 535 U.S. 137 (2002) (5:4 under the NLRA of 
1935).

89	 Wards Cove Packing Co v. Atonio, 490 U.S. 642 (1989) (5:4).
90	 Ledbetter v. Goodyear Tire & Rubber Co, 550 U.S. 618 (2007) (5:4, Civil Rights Act 

1964).

305



7 Br. J. Am. Leg. Studies (2018)

by a briefly functioning Congress. They held that votes cast in Florida could not 
be looked at in a recount, with the result that George W. Bush became President.91 
Then, the Supreme Court struck down a ban on handguns that had been established 
in Washington DC for 31 years,92 and struck down a system for preventing southern 
states disenfranchising voters that had been in place for 48 years.93 No modern 
judiciary has engaged in a more sustained assault on democracy and human rights. 
In particular, its attack on labor and democratic society made inequality soar.

But the most astonishing modern phase of jurisprudence began in Citizens United 
v. Federal Election Commission.94 The Court ruled on whether the Federal Election 
Campaign Act 1971 §441b, which prohibited corporations and unions from using 
treasury money to fund ‘electioneering communications’, was ‘constitutional’. At 
issue was an extended ‘negative ad’ called Hillary: The Movie. The D.C. Circuit 
Court held the advertisement had violated §441b, because it was paid for by a 
political action committee and aired within a prohibited campaign period. The five 
Republican appointees on the U.S. Supreme Court reversed this and held that any 
expenditure by a corporation or a union for the purpose of  election was a necessary 
part of the First Amendment, and so §441b, which had come from the Bipartisan 
Campaign Reform Act 2002 §203, was unconstitutional. 

The insight that Citizens United gives into the Court’s social ideal is not merely 
its disregard for arguments that corporate money would corrupt politics, nor its view 
that a corporation is a ‘person’ like any other. Instead, the key is how it rationalized 
internal corporate power. When a corporation spends money, it necessarily uses 
resources that are generated by every stakeholder who contributes capital and labor 
to the enterprise: particularly the directors, shareholders, and employees. Out of 

91	 Bush v. Gore, 531 U.S. 98 (2000) 5:4, Fourteenth Amendment).
92	 District of Columbia v. Heller, 554 U.S. 570 (2008) (5:4, Second Amendment.
93	 Shelby County v. Holder, 570 U.S. 529 (2013) (5:4, Voting Rights Act 1965 §5).
94	 Citizens United v. Fed. Election Comm’n, 558 U.S. 310 (2010).
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all those people – potentially millions of ultimate beneficiaries behind institutional 
shareholders, especially those contributing through retirement savings, and maybe 
thousands of employees – who should determine the corporation’s political 
preferences? A poll of those stakeholders would usually reveal widely varying and 
conflicting views. In other countries, that problem is usually taken to indicate that 
nobody can really be said to represent a corporation and spend its money politically, 
or there must be a vote of some kind.95 

Yet the U.S. Supreme Court’s Republican appointees thought political spending 
should be determined in the same way that it thought all issues should be decided: 
by managerial prerogative.96 In particular, Justice Scalia said that corporate speech 
was like that of  a political party: 

the speech of many individual Americans, who have associated in a 
common cause, giving the leadership of the party the right to speak on 
their behalf. The association of individuals in a business corporation is 
no different—or at least it cannot be denied the right to speak on the 
simplistic ground that it is not “an individual American.”97

On this view, (which Scalia believed was how a political party should operate) 
people in an association are necessarily ‘giving the leadership’ their rights to be 
exercised on their behalf.98 Supposedly, this occurs through the exercise of free 
will, both an implicit and chosen aspect of joining any association. 

Second, in Burwell v. Hobby Lobby Stores Inc, the Supreme Court held that 
an employee’s right to contraception under health care plans regulated by the 
Affordable Care Act of 2010 was subject to an employer’s ‘religious freedom’.99 
The Religious Freedom Restoration Act of 1993 prevented government from 
placing a substantial ‘burden’ on a ‘person’s exercise of religion’. The shareholders 
and managers of Hobby Lobby Stores Inc, which employed around 22,000 staff, 
claimed that the requirement to provide health care plans, which included payments 
for four kinds of contraception that would prevent an egg developing in the uterus, 
burdened their exercise of religion. The majority of the Court, while declining to 
finally decide that this aspect of ‘Obamacare’ infringed the First Amendment, held 
the mandate violated the corporate owners’ religious rights. 

During argument, Justice Scalia spoke forcefully in favor of the ‘leadership’ 
principle he had mentioned in Citizens United. He said “whoever controls the 
corporation determines what the corporation” does.100 In the opinion for the Court, 
Justice Alito addressed the issue of who the legal fiction of ‘personhood’ of the 
corporation really protected: 

95	 E.g. in the U.K., see the Companies Act (2006) § §366-68, 378.
96	 See the Delaware General Corporation Law (1958), Del. Code, Ann. tit. 8, § 141(a) (1953). 
97	 558 U.S. 310 (2010). On theories of political parties, which bear close resemblance to 

Scalia’s view, see R Michels, Political Parties (1909). 
98	 Citizens United v. Federal Election Comm’n, 558 U.S. 310, 392 (2010)(Scalia, J., 

concurring). Cf. Robert L. Hale, Coercion and Distribution in a Supposedly Non-
Coercive State 38 Pol. Sci. Q. 472 (1923). 

99	 Burwell v. Hobby Lobby Stores, Inc., 134 S. Ct. 2751, 2783 (2014).
100	 Transcript of Oral Argument at 53, Burwell v. Hobby Lobby Stores, Inc., 134 S. Ct. 2751 

(2014) (Nos. 13–354, 13–356). 
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the purpose of this fiction is to provide protection for human beings. A 
corporation is simply a form of organization used by human beings to 
achieve desired ends. An established body of law specifies the rights and 
obligations of the people (including shareholders, officers, and employees) 
who are associated with a corporation in one way or another. 101

Thus, the corporate form is designed for ‘protection for human beings’. But 
it protects some more than others. In essence, it protects ‘whoever controls the 
corporation’. It allows the people in control to impose their values on others, 
absolutely. 

Third, in AT&T Mobility LLC v. Concepcion, the Supreme Court held that a 
corporation may include a binding clause in standard form contracts with consumers, 
under the Federal Arbitration Act of 1925, excluding the right to bring a civil or 
class action claim. According to the majority, those arbitration agreements must 
simply be enforced “according to their terms.”102 This suggested that a business 
will select the people who decide a legal dispute, apparently even including one on 
compulsory consumer rights. This perfected the cases on securities arbitration in 
the 1980s, and a similar decision that employment rights could be taken away by 
contracts.103 In the Lochner era,104 the Supreme Court had struck down social and 
economic legislation as unconstitutional. In the Concepcion era, there was no longer 
any such need; the Republican appointees have said that any business can simply 
opt out of social duties. Some form of arbitration agreement is now estimated to 
cover a quarter of the American civilian workforce.105 This privatization of justice 
means that consumers and employees have no inherent guarantee of a fair and 
impartial hearing, i.e.  no rights for anyone, except for the ‘leader’ of the enterprise. 

The result is, the U.S. Supreme Court’s ‘neo-conservative’ ideal has three main 
features. First, it emphasizes the absolute autonomy of ‘the leadership’ whenever 
there is a conflict. Second, it negates all rights for other members of an association: 
everyone is equal in their subordination to the leader. Third, it excludes the ability 
of law to protect the vulnerable in supposedly market or private affairs. It differs 
from neo-liberalism because state power is actively used to police social relations 
in favor of managerial dominance. It pursues a social ideal that almost conforms 
with the fascist theories of the 1930s, with one major exception. Neo-conservatism 
has abandoned fascism’s concern for the social welfare of insiders. Welfare has 
merely become optional, at the discretion of the leader of the organization. 

This does not mean that the Republican judicial appointees were consciously 
pursuing any one ideology or another, that there is any documentary evidence 
Justice Scalia had fascist connections, or indeed that the remaining appointees do. 

101	 Id. at 18. 
102	 AT&T Mobility LLC v. Concepcion, 563 U.S. 333 (2011); see also Volt Information 

Sciences v. Stanford University, 489 U.S. 468 (1989).
103	 14 Penn Plaza LLC v. Pyett, 556 U.S. 247 (2009): nothing in law ‘suggests a distinction 

between the status of arbitration agreements signed by an individual employee and those 
agreed to by a union representative.’ (Thomas, J. for the majority) Presumably unequal 
bargaining power is one thing, as it says in the National Labor Relations Act of 1935 §1. 

104	  Lochner v. New York, 198 U.S. 45 (1905).
105	 Matthew W. Finkin, America’s Disappearing Labor Law in Przyszłość Prawa Pracy 

(The Future of Labor Law) 573 (2015). 
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Justice Scalia, himself, made clear on various occasions that he simply thought the 
purpose of the U.S. Constitution was, not to empower the fullest participation of 
people in democratic life,106 but to be a limit on government.107 People have accused 
the judiciary of anti-democratic ideology before, but as Otto Kahn-Freund had said, 
that could overestimate “the political self-awareness of the judges.”108 Another very 
different judge in the U.K., Lord Sumption, seemed to frame the issue accurately; 

The process by which democracies decline is more subtle.... usually 
more mundane and insidious.... they are slowly drained of what makes 
them democratic, by a gradual process of internal decay and mounting 
indifference, until one suddenly notices that they have become something 
different. 109  

IV. The Social Ideal of Donald Trump

If nobody had noticed before 2015 that ‘something different’ was taking place in 
U.S. politics, it became painfully clear as the Republican presidential primary for 
2016 gathered speed. Once again, it is important to stress that Donald Trump, the 
individual, is profoundly uninteresting. He contributes nothing new to political 
science. He has an obvious personal struggle with self-esteem. The persona and 
campaign he has crafted reflect this.110 Nevertheless, the combination of policy 
positions serves as a useful example of what monopoly capitalism, driven by neo-
conservative politics on the U.S. Supreme Court, has led to. 

The defining feature of the persona Trump cultivates is hardcore managerialism. 
This emphasizes his personal belief that he ‘wins’, and this is why he can ‘make 
America great again’. It begins with his previous reality TV show, The Apprentice, 
where Donald Trump in the ‘board room’ would tell candidates, who apparently 
sought jobs in his inherited real estate firm, each week ‘you’re fired’. The 
psychological spectacle, from the viewer’s perspective, invited a strange empathy 
with the cult of the business leader. Who would the leader fire? Would you agree 
with the leader? And if you did not agree, why were you wrong? It seems unlikely 
that Trump acted differently in real life. For example, Trump dismissed workers 

106	 E.g. Louis D. Brandeis, The Fundamental Cause of Industrial Unrest in U.S. Commission 
on Industrial Relations, Final Report and Testimony, Vol. 8, 7659-60 ( 1916).  

107	 LSE Public Lecture (Feb. 6, 2008) which the author was fortunate to attend. With 
hindsight, the assessment given by Richard A. Brisbin, The Conservatism of Antonin 
Scalia 105(1) Pol. Sci. Q. 1, 6, (1990) may be open to some qualification. 

108	 See Otto Kahn-Freund, Autobiographische Errinerungen an die Weimarer Republik. Ein 
Gespräch mit Wolfgang Luthardt Kritische Justiz 183, 194 (1978), “Ich habe in der 
Arbeit einen großer Fehler gemacht. Ich habe nämlich – um einmal Ihren Ausdruck 
zu benutzen – das politische Selbstverständnis der Richter überschätzt.” Kahn-Freund, 
speaking in 1978 of his famous 1931 article on the German courts’ pursuit of a fascist 
social ideal, says, “I made a great mistake in that work. Namely – to use one of their 
expressions – I overestimated the political self-awareness of the judges.” 

109	 Lord Sumption, The Limits of the Law, 27th Sultan Azlan Shah Lecture, Kuala Lampur 
(Nov. 20, 2013) available at https://www.supremecourt.uk/docs/speech-131120.pdf.

110	 See in particular, Donald Trump speaks to Matt Frei (July 19, 2013) Channel 4 at 2:00 to 
4:00. 
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who were engaged in organizing a union at his hotels to improve their wages.111 
This behavior mirrors the leadership principle. 

However, the key element lacking for Trump to be characterized as a real 
fascist is a concern for insider welfare. Like the Republican majority of the 
Supreme Court, Trump appears to be situated firmly in the neo-conservative frame 
and lacks the historical awareness to break out. Despite his talk of ‘jobs’ there is 
no commitment to full employment. There are pledges to cut the minimum wage. 
Despite criticizing bad trade deals, there is no commitment to putting labor and 
environmental standards in them. A Republican candidate, in order to complete the 
fascist profile, could, of course, pretend to swing sharply to the ‘left’ to capture voters 
whose living standards have stagnated and declined over the last 40 years. Elements 
of such a ‘strategy’ might have been detected in Trump denouncing the invasion 
of Iraq, blaming 9/11 on the Bush administration, criticizing trade agreements, or 
praising the National Health Service in Scotland.112 Trump’s principles are, to put it 
mildly, not fixed. However, it is doubtful that any coherent fascist agenda has been 
thought through, rather than policies being made off-the-cuff. This is why, without 
any serious display of concern for welfare of insiders,113 the social ideal of Donald 
Trump would accurately be termed, not as fascism, but fascism-lite. 

Politically, Trump’s strong businessman image is consistent with key 
elements of fascist behavior. The same, however, is consistent with an indistinctive 
‘Hobbesian’ monarch,114 who would make everyone else’s lives nasty, brutish and 
short. The infallible leader pledges order and stability, while totally denying rights 
for individuals. The implicit, yet unenforceable, ‘social contract’ is that those on 
the inside may be protected, while those on the outside fare less well. So, among 
other things, Trump has said to combat military enemies “you have to go after their 
families”.115 He pledges to do “a hell of a lot worse than water-boarding”.116 He 
says there “has to be some form of punishment” for women who have abortions.117 
He promises a mass “deportation force” to be used against around 11 million 
undocumented migrants.118 Under international humanitarian law, this means war 
crimes, torture, violence against women, and premeditated violations of rights 

111	 E.g. Michelle Chen, No Surprise: Trump Is a Union Buster at His Own Hotel, The 
Nation, Aug. 21, 2015. 

112	 E.g. David Millward, Trump Under Attack as He Praises NHS Care, Telegraph, Aug. 
7, 2015. 

113	 It must be noted that in the fascist dictatorships of Italy and Germany, inequality and 
poverty became immeasurably worse, despite the supposed fact of full employment. 
The state quickly went bankrupt, as it began its campaign of murder. Franz L. Neumann, 
Labor Mobilization in the National Socialist New Order 9(3) Law & Contemp. Probs. 
544 - 46 (1942).

114	 Thomas Hobbes, Leviathan or The Matter, Forme and Power of a Common 
Wealth Ecclesiasticall and Civil (1651).

115	 On Fox & Friends, Donald Trump on ISIS: ‘You Have to Take out Their Families’ (Dec.2, 
2015) 1:40.  

116	 T McCarthy, Donald Trump: I’d Bring Back ‘a Hell of a Lot Worse Than Waterboarding’, 
The Guardian, Feb. 7, 2016. 

117	 On MSNBC, Donald Trump: Women Deserve ‘Some Form of Punishment’ for Abortion 
(Mar. 30, 2016) 1:20. 

118	 Donald Trump Wants to Deport Every Single Illegal Immigrant - Could He? bbc.co.uk, 
Nov. 11, 2015.
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of the child.119 Under the U.S. Constitution this means inhumane and degrading 
treatment, infringing the right to privacy, and breaching due process of law.120 That 
said, those very goals – minimizing torture, abolishing the right to choose, total 
aggression toward rights for outsiders – had been consistently supported by Justice 
Scalia in minority dicta and media interviews during his tenure on the court.121 
Trump makes what was implicit explicit, and carries the same ideals to their logical 
conclusion. The common thread is to proclaim an absolute right for the leader, and 
an absolute denial of rights for everyone else. 

Why, in a democratic society, would anybody believe Trump would ‘make 
America great’, when policies are unrelated to the goal? The answer is, the ‘leader’ 
plays on systemic corruption. It is said that nothing gets done anymore, “America 
doesn’t win anymore”, and this contains an element of truth.122 In the U.S., led by 
Ted Cruz, government shut down in 2013. Legislation reflecting the electorate’s will 
has only been possible in America in four years since 1980, two in Bill Clinton’s 
presidency, and two in Barack Obama’s, before the Congress was disabled by 
Republican winning majorities or blocking minorities. From the perspective of the 
most ideological, corporate election spending must ensure, not that Republicans 
win to implement policy (by now this has become quite irrelevant), but win to 
maintain a filibustering minority in the Senate, or a House of Representatives 
majority, and a grip on the Supreme Court. Everything must be done to prevent the 
reversal of Buckley v. Valeo.123 

Election spending must, of course, be accompanied by linguistic propaganda. 
Ideology often begins by taking ordinary concepts and extending them to 
inappropriate subject matter.124 During the Lochner era of the U.S. Supreme Court, 
the most obvious example was ‘freedom of contract’. The important value of private 
autonomy, which can be seen as appropriate for commercial transactions, became 
a constitutional doctrine that legitimized unequal bargaining power in contracts 
between workers and employing entities, tenants and landlords, or consumers 
and corporations.125 Similarly, the Powell memorandum in 1971 used the rhetoric 
of ‘free enterprise’ to defend, not partnerships or small business, but corporate 
directors, sheltered by asset managers and banks, who appropriate the shareholder 

119	 Provisions violated include the Fourth Geneva Convention 1949 art 3, and the United 
Nations Convention on the Rights of the Child art 9. 

120	 U.S. Const. amends. IV, V and VIII.
121	 E.g. on torture, see US Judge Steps in to Torture Row, BBC News, Feb.12, 2008, 

available at http://news.bbc.co.uk/1/hi/world/americas/7239748.stm, accessed Nov. 8, 
2018. On abortion, see dissents by Scalia, J. in Planned Parenthood v. Casey, 505 U.S. 
833 (1992) and Stenberg v. Carhart, 530 U.S. 914 (2000). On Guantanamo Bay see 
Rasul v. Bush, 542 U.S. 466 (2004) and Boumediene v. Bush, 553 U.S. 723 (2008).

122	 Martin Gilens & Benjamin I. Page, Testing Theories of American Politics: Elites, Interest 
Groups, and Average Citizens 12(3) Perspectives on Politics (2014) 564 (finding that 
policy preferences of most U.S. citizens ceased to have any relation to legislation in a 
data period from 1981 to 2002). 

123	  424 U.S. 1 (1976).
124	 Otto Kahn-Freund, Hugo Sinzheimer 1875-1945 in Labour Law and Politics in the 

Weimar Republic 102 .(1981).
125	 Lochner v. New York, 198 U.S. 45 (1905). The ‘Lochner era’ ended with West Coast 

Hotel Co v. Parrish, 300 U.S. 379 (1937) after Franklin D. Roosevelt’s threat to add 
judges to the bench to approve New Deal legislation. 
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votes in the economy with ‘other people’s money.’126 In Citizens United, the idea 
of free ‘speech’ under the First Amendment is extended from human beings to 
corporations, in order to corrupt the basis of democratic discourse.127 

Another strategy of linguistic propaganda, with similar effect, is to rebrand 
concepts with words favorable to the political cause. Instead of changing 
society to match people’s perceptions of what is right, people’s perceptions are 
changed to match society. Inheritance tax becomes ‘death tax’. Global warming 
and environmental damage becomes ‘climate change’. Oil drilling and fracking 
becomes ‘energy exploration’. Employers, who bark ‘you’re fired’, became ‘job 
creators’. Language becomes, not a contextually sensitive basis for deliberative 
discourse,128 but in the words of Newt Gingrich ‘A Key Mechanism of Control’.129 
The essential goal is to take people’s trust, and abuse it by making them vote against 
their own interests.130 

The difficulty is, language games last only so long, before the politics of 
division will pay more. George W. Bush’s ‘ownership society’ was sharply redefined 
by Barack Obama as the ‘you’re on your own’ society.131 Republicans who said they 
want ‘right to work’ states are called out for really wanting ‘right to work for less’ 
states.132 The politics of division become ever more essential as government fails to 
solve the problems it is meant to: of escalating inequality, poverty, unemployment, 
and climate damage. Before 2015, the Republican Party had kept a lid on rampant 
racism, sexism, homophobia, while ensuring that the subtext of its policies still 
appealed to those sentiments. Donald Trump, however, has arrived at a time when 
matters are so extreme, it pays to make the implicit explicit. It spurs other politicians 
to do the same. 

So, to distract people from the causes of social problems – of an authoritarian 
economy, where wealth and power are in the hands of the few – it is necessary 

126	 Brandeis, supra note 26; Adolphe A. Berle & Gardiner Means, The Modern 
Corporation and Private Property (1932) Book IV, and McGaughey, Democracy in 
America at Work, supra note 24.).  

127	 Citizens United v. Fed. Election Comm’n, 558 U.S. 310 (2010). 
128	 See L. Wittgenstein, Philosophical Investigations §43(1953): “the meaning 

of a word is its use in a language,” and J Habermas, Between Facts and Norms: 
Contributions to a Discourse Theory of Law and Democracy (W. Rehg. trans., 
1996). 

129	 Newt Gingrich, Language: A Key Mechanism of Control (Memo to GOPAC 1996). 
Frank I. Luntz, Win: The Key Principles to Take Your Business from Ordinary 
to Extraordinary (2011). Reviewed by A Grayson, “Job Creators”: Luntz Strikes 
Again, Huffington Post(Sept. 28, 2011).   

130	 cf. W. Lippmann, Public Opinion chs XV and XX(1922), on the ‘manufacture of 
consent’ by ‘leaders’ among the ‘rank and file’ for benevolent purposes in a democracy. 
This older view does not seem to sufficiently embrace the dignity of each individual.

131	 E.g. Barack Obama, Acceptance Speech, N.Y.T. (28 August 2008). Even that ‘ownership 
society’ was itself a corruption of the original notion that people could own their own 
homes, rather than being indebted to a bank for most of their lives, cf., Pettitt v. Pettitt 
[1970] AC 777, 829 (Lord Diplock) on the ‘the emergence of a property-owning, 
particularly a real-property-mortgaged-to-a-building-society-owning, democracy’. 

132	 E.g. G. Gresham, Call It ‘Right-to-Work-for-Less,’ Not Right-to-Work (March 12, 2015) 
N.Y.T.. The ‘right to work’ state is itself a usurpation of the original right to work, by 
being secured a job on fair remuneration, e.g. in the Universal Declaration of Human 
Rights, G.A. Res. 217A (III), U.N. Doc. A/810 at 71 (1948) art 23. 
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to divide people. Citizens are turned against new immigrants. Christians 
against Muslims. Union members against their colleagues. Workers against the 
unemployed. White people against black people. Old against young. Educated 
against uneducated. Straight against gay. Men against women. Mothers against 
their own children. The politics of division are not accidental. They are meant 
to inhibit people’s sense of solidarity, the basis for taking collective action. They 
represent the essential strategy of an interest group that cannot win any other way. 
As all else fails, they lie and try to steal the vote. Sometimes, just sometimes, and 
whatever the positive law, there is an inherent right to resist, to “let justice be done, 
whatever be the consequence.”133 

V. Conclusion

American politics today may appear dangerous, but there is an alternative. The 
politics of ‘democracy and social justice’, to make a ‘living law’,134 celebrated its 
100th birthday in 2016, and remains far stronger. Social justice means everyone is 
empowered to achieve their fullest potential. It turns the ways of an old Platonic 
Republic on their head, so that instead of the individual being subordinated to 
society,135 all law, every social institution, serves human freedom.136 This means 
universal education, full and fair employment, social security, and democratic 
voice in every social institution: in government, the workplace, in enterprise, and 
public services. Power cannot be in the hands of the many, rather than the few until 
everyone can realize their potential. And people cannot realize their potential unless 
they have a voice in community decisions which make that possible. It is not an 
accident of history that half the Amendments to the U.S. Constitution since 1789 
directly related to democratization, from votes for people who had no property, 
for people once classed as property, for women, for young people, for all.137 When 

133	 cf. Somerset v. Stewart (1772) 98 Eng.Rep. 499, 509 (Lord Mansfield). 
134	 Louis D. Brandeis, The Living Law 10 Ill. L. Rev. 461 (1916).
135	 Plato, The Republic, Book IV, pt. V, 139 (D.Lee ed., Penguin 2007): ‘the worst of 

evils’ that ‘spells destruction to our state’ was ‘interchange of jobs’ that people were born 
for. But when each class ‘does its own job and minds its own business that, by contrast, 
is justice and makes our state just.’

136	 E.g. T. Paine, The Rights of Man Part II, ch. 3 (1792): “There is existing in man, a mass 
of sense lying in a dormant state, and which, unless something excites it to action, will 
descend with him, in that condition, to the grave. As it is to the advantage of society that 
the whole of its faculties should be employed, the construction of government ought to 
be such as to bring forward, by a quiet and regular operation, all that extent of capacity 
which never fails to appear in revolutions.” Further, Adolf A. Berle, Power without 
Property: A New Development in American Political Economy 133 (1959), “the 
economic system shall give direct available opportunity – which is the real meaning 
of social justice – to all individuals. Averages and statistical aggregates are no longer 
enough.”  

137	 U.S. Const. amend. XII. (presidential election procedure), U.S. Const. amend. XIII. 
(abolishing slavery), U.S. Const. amend. XIV. (defining citizenship), U.S. Const. 
amend. XV.   (vote regardless of race), U.S. Const. amend. XVII. (direct Senator 
elections), U.S. Const. amend. XIX. (vote regardless of gender), U.S. Const. amend. 
XXIII.  (enfranchising DC voters), U.S. Const. amend. XXIV.  (prohibiting poll taxes), 
U.S. Const. amend. XXVI. (enfranchising people over 18 years old). This is not to 

313



7 Br. J. Am. Leg. Studies (2018)

everybody can participate in the life of the law, reason, not rancor, prevails in 
discussion. Democracy makes the rule of law, not the rule of some man, legitimate. 

The important question, in the next shift of politics, is how the interest groups 
that produced the Powell Memorandum, Buckley v. Valeo, and Trump, will be 
undone. Long-term political shifts are not about winning elections but altering the 
underlying forces of social power. Politics reflects this. Law entrenches barriers to 
democracy and social justice in three main ways. First, shareholders monopolize 
the votes in the economy, in corporations, over the voice of employees in general, 
and consumers or the public in regulated enterprises. This is the heart of “the 
‘Donald Trump’ model of workplace relations”.138 Second, shareholder voting 
rights are themselves monopolized, not by people whose money is invested, but 
asset managers and banks with ‘other people’s money’.139 This has led to an ‘Enron 
economy’ prone to financial crisis. Third, wealth discrimination blocks equal 
freedom to be educated, to access public and private schools and universities. Rich 
parents bribe their way to the front of the college line, ahead of students with more 
merit. The tools to achieve modern social security, universal health care, equal 
campaign finance, fair trade, progressive tax, and an end to climate damage are well 
known. But for democracy and enterprise to revitalize, we need (1) votes at work, 
(2) votes in the economy, and (3) an end to wealth discrimination and segregation 
in all education.140 

In these problems, it should not be thought the United States is alone. 
Movements similar to the ‘Trumped-up’ Republican Party have been spreading. 
The ‘United Kingdom Independence Party’ and the ‘Brexiteers’, the German 
‘Alternative für Deutschland’, the Austrian ‘Freedom Party’, and Putin’s ‘United 
Russia’. They thrive on social division. They have no principles, but to secure 
privilege for their industrial or financial masters, and their defining issue is climate 
damage. Russian backing for Trump and for Brexit, show its precarity.141 Russian 
coal and oil are $183bn of its total $316bn in exports,142 near 60 per cent of its export 
economy. So, Russia is backing political movements that deny climate damage. It 
will do anything to stall a zero-carbon future. For Russia’s kleptocrats, breaking 
American democracy and the European Union are questions, not just of business 
sense, but economic survival, because every lump of coal, every drop of oil, will 

suggest that Constitutional Amendments are always necessary, or sufficient: they are 
instead reflective of a change in social consensus. 

138	 McGaughey, supra note 11, at 16 (2012). 
139	 McGaughey, supra note 127.
140	 For examples on point (1) see Massachusetts Laws, General Laws, pt. I, Title XII, 

ch 156, §23 (election of directors by employees, though voluntary and only for 
manufacturing companies, in force since 1919) and see, drafted by the U.S. for post-war 
Germany, Control Council for Germany, Control Council Law No 22 (10 Apr. 1946) 
Works Councils, for (2) see Joint Trusteeship Bill of 1989 HR 2664 for pensions, and by 
analogy the Dodd-Frank Act of 2010 §957 for brokers (which could be extended to all 
asset managers), and (3) by analogy see the Civil Rights Act of 1964, Title VII, which 
could be extended to education institutions, and add wealth as a protected trait. 

141	 See House of Commons, Digital, Culture, Media and Sport Committee, Disinformation 
and ‘Fake News’: Interim Report (29 July 2018) HC 363, 43-4, §162, explaining 
Russia’s ‘unconventional war’ on the U.K. through social and state media, summarized 
in Ewan McGaughey, Could Brexit Be Void? King’s L. J. (forthcoming 2019).

142	 See Observatory of Economic Complexity: atlas.media.mit.edu/en/profile/country/rus/ .
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be worthless when outcompeted by solar and wind. Compare China with fossil fuel 
exports under 2 per cent (but imports of 13 per cent),143 the U.S. or U.K. under 8 
percent, or France under 3 percent.144 Russia must stop renewable energy among its 
UN Security Council partners at all costs. It cannot touch China, so it attacked the 
E.U. and U.S.145 In 2016, climate damage became geo-political. 

Where does that leave the neo-conservative politics that made Donald Trump? 
In this larger perspective, those business interests are in the process of being 
eclipsed. Coal powered the British Empire’s 19th century. Oil powered the Empire 
State’s 20th century. Renewable energy will power the 21st century. But sunshine 
and wind cannot be monopolized like fossil fuels. As a new plurality transforms 
the global economy, proprietary domination will matter less, networks more. The 
corporations building combustion motors, pumping oil they run on, and bankrolling 
oil’s extraction, may dominate the global economy today, but that will not last for 
long.146 The unending barrage of crisis and moral collapse is beyond words.147 The 
people who are growing up with this reality, the once silenced majority in America, 
are building strategies to contain those interests. This is the real and necessary 
“wall”. The United States of America risks descending into a new dark age, but the 
case for social transformation is compelling, and greater. 

143	  China to plow $361 billion into renewable fuel by 2020, Reuters, Jan. 5, 2017. 
144	 See Atlas of Economic Complexity for 2015 export data for China, U.S., U.K., France, 

and Russia. 
145	 Comprehensively documented by Timothy Snyder, The Road to Unfreedom: Russia, 

Europe, America 104-10 and ch.6 (2018). 
146	 Compare the Fortune Global 500 (listed by revenue) and the FTGlobal500 (listed by 

market value). 
147	 However, some of those words are recounted in the growing list of inside story’ 

bestsellers, such as Bob Woodward, Fear: Trump in the White House (2018) or 
MichaelWolff, Fire and Fury: Inside the Trump White House (2018). 
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