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ABSTRACT

From the perspective of U.S. influence, this text analyses the history of admini-
strative jurisdiction, starting from the 19th Century, in the 19 Latin American
countries of Iberian origin (Argentina, Bolivia, Brazil, Chile, Colombia, Costa
Rica, Cuba, Ecuador, El Salvador, Guatemala, Honduras, Mexico, Nicaragua,
Panama, Paraguay, Peru, Dominican Republic, Uruguay and Venezuela). The
analysis includes the U.S. unified judicial system (generalized courts) and pro-
cedural due process of law to decisions by the administrative authorities, the
fertile field of primary jurisdiction, which is in conflict with the Continental
European tradition firmly established in Latin American administrative law.
While setting out the contradictions of administrative jurisdiction in Latin
American countries that result from importing rules without putting them
in the proper context, the text seeks to identify trends and create perspective
to build a model of administrative justice specific to Latin America, drawing
on the accumulated experience of the United States and Continental Europe.
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[. INTRODUCTION

The boom in public-law conflicts in Brazilian courts® has been associated
with an identity crisis in its model of administrative justice*, which bears
traces of the U.S. legal system even though it is discordant with the Brazil-
ian culture of administrative law, which is still tied to the French and Ger-
man models in many respects.® On that subject, Rivero warned that “even
in those aspects in which Anglo-Saxon influence reaches its high point in
Latin-American administrative law, it does not appear to extend to legal
technique: the sources, categories and methods of reasoning remain the
same as those of Continental European law, with few exceptions”.¢

3

“The total number of cases increased from 83.4 million in 2009 to 92.2 million in the
year 2012; out of that total, 28.2 million (31%) were new cases and 64 million (69%) had
been pending from prior years. Moreover, in 2012, each judge tried an average of 1,450
cases, an increase of 1.4% relative to 2011. Although the judges are trying more cases
each year, the total number of judgments (1 million or 4.7%) was lower than the increase
in new cases (2.2 million or 8.4%), which means that the number of cases tried was 12%
lower than the total number of cases entered in the records. There is no way to determine
the exact percentage of cases that involved the public administrative authorities, but such
disputes are estimated to account for the majority of them, over 50% of the total number.
There are four indications that lead to this conclusion: (i) in 2012, out of the total number
of 64 million cases pending from prior years, 39.9% were tax enforcement cases, while,
in 2013, 41.4% of the total of 66.7 million pending cases were tax enforcement cases; (ii)
over the past 20 years, the public authorities have been a party to 90% of the total number
of judicial proceedings tried in the Federal Supreme Court (Supremo Tribunal Federal or
“STF”), also known as the Constitutional Court; (iii) 498 out of the 693 Supreme Court
cases with general repercussions, i.e., 71% of them, concerned public law (administra-
tive law, tax law and social security law); (iv) dos 721 recursos de efeito repetitivo no
Superior Tribunal de Justica / STJ [Superior Court Of Justice], 360 of the 721 precedent-
setting Supreme Courts appeals concerned public law, which therefore amounts to 50%
of the total.” (ConsELHO NACIONAL DE JUSTICA, JUSTICA EM NUMEROS [JUSTICE IN NUMBERS]:
2014 [RErereNCE YEAR 2013] 32 et seq. (2014), in Ricardo Perlingeiro, O Devido Pro-
cesso Administrativo e a Tutela Judicial Efetiva: Um NovoOlhar? [Administrative Due
Process of Law and Effective Judicial Protection: A New Perspective?], 239 REVISTA DE
ProcEsso, 293 (2015)).

It is necessary to point out the scope and context of the terminology used in this text.
The expression ‘“contencioso administrativo” [administrative litigation] refers to
claims or challenges by an individual against the actions of an administrative authority.
The expression “administrative jurisdiction” means the jurisdictional service intended
to resolve administrative litigation, and “administrative justice” refers to the state bod-
ies responsible for such jurisdictional action (UNIVERSIDADE FEDERAL FLUMINENSE, ACA-
DEMIC PROJECT OF THE POSTGRADUATE PROGRAM IN ADMINISTRATIVE JUSTICE — PPGJA/UFF
(2008) available at http://bit.ly/1 A1xFy4).

See Perlingeiro, supra note 3.

JEAN RIVERO, CURSO DE DIREITO ADMINISTRATIVO [ ADMINISTRATIVE LAW COURSE] 221 (J.
Cretella Jr. trans., 2004) (Braz.).
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In early 19*-Century Europe, many considered administrative jurisdic-
tion to be an attribute of the Executive Branch itself, inherent in its power
of “autotutela” [power to correct its own decisions and errors]. Later, how-
ever, such jurisdiction became divided between the public administrative
authorities and autonomous courts, so that a judicial appeal to the courts
became the second level of authority of an administrative jurisdiction that
originated in the public authorities. Since the late 19% Century, however,
Continental Europe has shown a preference for entrusting administrative
dispute resolution exclusively to courts that tend to be specialised and have
broad powers of review, in order to make up for a system of administrative
law in which the authorities lack effective autonomous decision-making
power.”

In the United States, on the other hand, with the development of its
unified traditional judicial system (generalized courts), the tendency is to
divide the exercise of the administrative jurisdictional activities between
the Executive and the Judiciary, not as in the beginnings of European ad-
ministrative justice® but rather based on a model in which administrative
decisions are made by authorities who have a certain degree of independ-
ence (quasi-judicial bodies, administrative tribunals), in a non-judicial
proceeding with guarantees approximating due process of law; the — non-
specialised — Judiciary can modify such decisions only if they are obviously
unreasonable and the authority of the courts to examine the underlying
facts of the case is restricted (limited judicial review).’

This culture of common law in Latin America, without prior contex-
tualization, creates a risk of driving the model of administrative justice to
either of two extremes: on the one hand, duplicate jurisdictions, with public
authorities and courts which have similar independence, specialisation and
broad powers of review, resulting in higher costs, uncertainty and delays
in conflict resolution; on the other, an absence of jurisdiction, since admin-
istrative authorities that lack independence and are therefore incapable of
ensuring a fair non-judicial administrative proceeding co-exist with non-

7 See GriuLio NaPoLITANO, Igrandi Sistemi del Dritto Amminstravo [The Main Systems of
Administrative Law], in DIRITTO AMMINISTRATIVO COMPARATO [ COMPARATIVE ADMINISTRA-
TIVE Law] 45 (2007) (It.).

8 Garcia de Enterria takes the opposite position that the current judicial review is a re-
gression to the “arcaico contencioso europeu do século XIX” [archaic European litiga-
tion of the 19" Century] (EDUARDO GARCIA DE ENTERRIA, DEMOCRACIA, JUECES Y CONTROL
DE LA ADMINISTRACION [DEMOCRACY, JUDGES AND CONTROL OF THE ADMINISTRATION] 172
(Civitas 1995) (Spain).

> On the difference between the Ibero-American “judicialist system” and the U.S. model,
see JuaN CARLOS CASSAGNE, EL PRINCIPIO DE LEGALIDADE Y EL CONTROL JUDICIAL DE LA
DISCRICIONALIDAD ADMINISTRATIVA [THE RULE OF LAW AND JuDICIAL REVIEW OF ADMINIS-
TRATIVE DISCRETION] 71 (2009) (Arg.); see generally Michael Asimow, Five Models of
Administrative Adjudication, 63 Am. J. Comp. L. 3, 3-32 (2015), available at http://bit.
ly/1yp8y4i; on independence and impartiality in administrative tribunals in English
law, see PETER CANE, ADMINISTRATIVE LAw 96 (5™ ed. 2011).
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specialised courts that choose to defer to the technical expertise and regula-
tory power of the authorities or else, with the same practical effect of such
“administrative deference”, opt to decide the case themselves even without
the proper expertise to try to subject matter sub judice.

In either case, the administrative authorities and courts may weaken
themselves as jurisdictional bodies, especially from the standpoint of their
reliability vis-a-vis one another and in the eyes of the private claimants.

The Brazilian model tends towards the absence of jurisdiction: with
the advent of the Republic, in 1891, under the avowed influence of U.S.
constitutionalism an undivided judicial system was set up for both the
administrative jurisdiction and ordinary jurisdiction (generalized courts),
which still remains in effect today; moreover, the 1988 Constitution raised
(non-judicial) administrative due process of law to the category of a funda-
mental right, making it a prerequisite for administrative decisions restrict-
ing individual rights.

Since the public administrative authorities lack prerogatives to settle
conflicts with effective independence, however, the Judiciary is being asked
to perform increasingly intense judicial review in its supervision of admin-
istrative actions. This results in widespread frustration: on the one hand,
with courts that defer to the authorities (as is typical of the U.S. model with
its quasi-judicial bodies), on the other, vis-a-vis courts often criticised by the
authorities for going too far with the intensity of supervision (typical of the
Continental-European model with its dualist and specialised jurisdiction).

One puzzling example in Brazil is the need for judicial intervention in
order to enforce decisions by the tax authorities. There are approximately
25 million tax enforcement claims in progress, representing 40% of the
judicial proceedings in progress in the nation.'” In fact, the Brazilian legal
community has the general impression that the public administrative au-
thorities are not empowered to initiate acts of enforcement for their deci-
sions for their own account or even to conduct fair proceedings that result
in restrictive decisions, especially in the states and municipalities of inland
Brazil where, besides lacking independence, the tax officials do not always
have legal expertise.

Paradoxically, however, it is feared that “dejudicialising” tax enforce-
ment claims would increase the number of judicial conflicts, so great is the
possibility of administrative errors; it is therefore thought better for the
enforcement action to be carried out ab initio in the Judiciary, with any ju-
dicial resulting errors corrected in court, as well.!' As shown above, the ad-

10" Tn 2012, 25 million tax enforcement cases were pending in Brazilian courts, which
amounts to 39.9% of all litigation in process (See CONSELHO NACIONAL DE JUSTICA,
JusTica EM NUMEROs [JusTICE IN NUMBERS] 293-303 (2013) (Braz.).).

" Marcos de Vasconcellos, Judges of the STJ [Superior Court of Justice] Are Against Tax
Enforcement Without a Judge, Revista CONSULTOR JURIDICO, June 8, 2012; see also Fer-
nanda Duarte, 4 Execucdo E Uma Questdo de Justica? [Is Enforcement a Question of
Justice?], 13 REVISTA DA SECTION JUDICIARIA DO Ri0 DE JANEIRO 45 (2005). See also Maria
F. Erdelyi, Proposta de Execugdo Fiscal da Fazenda E Alvo de Criticas [Proposal of
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ministrative authorities are practically deprived of any role in tax law, since
the power to enforce administrative decisions is relegated to the Judiciary
as though it were the longa manus of the administrative authorities; thus,
even though enforcement is a typical administrative function (attribute of
self-enforceability of administrative decisions), the power to resolve tax en-
forcement conflicts is concentrated in the hands of a non-specialised judge.

In Germany, tax decisions are enforced by the tax authorities them-
selves.’? The high degree of credibility of the German public administrative
authorities, inherited from Prussian professionalism,'3 gives people a feeling
of impartiality even without prerogatives guaranteeing effective independ-
ence, so that, in practice, the specialised judges, despite their broad pow-
ers, are not often called upon to exercise them. The reality of the German
model of administrative justice demonstrates that the Continental-Euro-
pean system is not synonymous with excessive judicial review, which, on
the contrary, is a symptom of debilitated public administrative authorities;
such weakness might be aggravated if other countries adopted models of
administrative justice without making the necessary adjustments to their
own specific cultural reality.

This article will try to show that episodic influence of U.S. constitu-
tionalism in Latin American countries in the wake of their republican in-
dependence movements in the 19" Century led the majority of the new na-
tions (e.g., Brazil) to a system of unified jurisdiction in the Judiciary (monist
system), breaking off from its origins in Continental Europe, which adhered
to a dualist judicial model in which the administrative jurisdiction is struc-
tured separately from the jurisdiction over private law.

Moreover, in the same way that Brazil can be criticised for ignoring
the new version of the French Conseil d’¢tat in the late 19t Century (justice
déléguée), it is possible that, in the future, no one will be able to understand
why Latin-American countries maintained the system of unified jurisdic-
tion without taking into consideration the corresponding evolution of U.S.
administrative law.

Against that backdrop, the purpose of this study is explore topics in-
herent in the basic structure of a model of administrative justice '* as a basis
for analysing the evolution from the 19" to 21* Centuries of administrative
justice systems in the Latin American States,'’ comparing their experiences,

Tax Enforcement by the Public Tax Authority is Subject to Criticism], REvisTa CONSUL-
TOR JURriDICO, Nov. 27, 2007.

12 ABGABENORDNUNG [AO] [Tax CobE], §§ 249 et seq.

13 JACQUES ZILLER, ADMINISTRATIONS COMPAREES: LES SYSTEMES POLITICO-ADMINISTRATIFS DE
L "EUROPE DES DOUZE [COMPARED ADMINISTRATIONS: THE POLITICO-ADMINISTRATIVE SYSTEMS
of THE EUROPE OF THE TWELVE] 381 (1993) (Fr.).

14 Criteria partly inspired by the system developed by Michael Asimow. See Asimow,
supra note 9.

15" There are 19 Latin-American countries of Iberian origin: Argentina, Bolivia, Brazil,
Chile, Colombia, Costa Rica, Cuba, Ecuador, El Salvador, Guatemala, Honduras, Mexi-
co, Nicaragua, Panama, Paraguay, Peru, Dominican Republic, Uruguay and Venezuela.
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recent changes, oscillations and established tendencies in a search for a
new direction: should we reconcile ourselves to the Continental-European
model, approximate the evolution in the US model, or else start building the
identity of a specific model of our own?®

[I. ADMINISTRATIVE JURISDICTION: JUDICIAL,
NoON-JuDICIAL AND HYBRID MODEL

A. ConsTITuTION OF CADIZ OF 1812. JUNTA GRANDE OF 1811
(ARGENTINA). BELGIAN CONSTITUTION OF 1831. REGLAMENTO PARA
EL ARREGLO DE LA AUTORIDAD EjeEcuTivA PROVISORIA DE CHILE
(1811). Lo1 pes 16 ET 24 A0UT 1790. LEY DE SANTAMARIA PAREDES.
ADMINISTRATIVE COURT OF THE LAND OF BADEN OF 1863

According to Cassagne, there has been a misinterpretation of the scope of
the constitutional sources and their historical bases: he argues that the sys-
tem of unified jurisdiction in Latin America is mistakenly associated with
the U.S. model, whereas in fact the judicialismo puro [supervision of ad-
ministrative decisions exclusively by the Judiciary| of the Latin-American
systems of administrative justice originated in the Constitution of Cadiz
of 1812, Article 243 of which imposes an absolute limit on the exercise of
jurisdictional functions by bodies or tribunals pertaining to the structure of
the Executive Branch.!”

Nevertheless, it is quite likely that the liberal ideas of La Pepa origi-
nated in the North-American colonies and England, from which the monist
judicial system would also be imported later. According to Congleton, the
list of functions of the Legislative Branch contained in Article 131 of Cadiz
did not correspond to anything in Continental Europe of 1812 but rather
to the U.S. Legislature and thus, implicitly, to the English Parliament. '®
The truth is that certain Spanish-American Constitutions had already been
approved before 1812, as in the case of Argentina, Chile and Venezuela in
1811.7

The Reglamento Orgdnico of 22 October 1811 of the Junta Grande,
considered the first proto-Argentine Constitution, “organically [adopted]

16 According to Rivero, in the current state of the art, it would be rash to conclude that a
real Latin-American system administrative law exists (Rivero, supra note 6, at 222).

17" See CASSAGNE, supra note 9, at 67, 71.

8 RoGER D. CONGLETON, EARLY SPANISH LIBERALISM AND CONST.AL PoLITICAL ECONOMY:
THe CApiz ConsT. oF 1812 18-19 (2010).

19 See generally Albert P. Blaustein, The U.S. Constitution: America’s Most Important
Export, 4 Issues oF DEMOCRACY 6, (2004).
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the tripartite form of government”.?’ Article 7 of Section 2 on the Executive
Branch reads as follows:

The Executive Branch shall not hear any judicial cases or attend to any
lawsuits, whether pending or closed, nor order any trials to be re-opened,
nor change the system of administration of justice, nor hear the cases of
higher or lower magistrates or other subordinate judges and civil serv-
ants, which cases shall be reserved for the Tribunal de la Real Audiencia
or Comision, which, where appropriate, shall appoint the Junta Conser-
vadora.

It is worth pointing out the origin in the U.S. of the Junta Grande of 22 Oc-
tober 1811, as noted by Valadés:

[...] The Secretary of the Government Junta, Mariano Moreno, did a
translation of the US Constitution of 1787, to which he made some
changes in the numbering and contents. Certain authors consider that
study to be a sort of rough draft of the constitution [..] On 18 December
1810, the First Junta interpreted the Reglamento of 25 May and decided
that it should also include parliamentary representatives from the inland
areas of the Vice-Regency. When the number of its members reached
twenty-two in 1811, it changed its name to Conservative Junta (i.and.,
conserving the rights of Fernando VII), more commonly known as the
Second Junta or Junta Grande. [...].>!

If that thesis is correct, Moreno’s work may be considered the first organic
constitutional initiative of the Republic of Argentina.?

In fact, the above-cited Article 243 of the Constitution of Cadiz (ac-
cording to which neither the Cortes nor the King could exercise under any
circumstances judicial functions, rule itself competent to hear pending cases
or even order “juicios fenecidos” to be reopened) and Article 242 (accord-
ing which the courts alone have the power to apply the laws in civil and
criminal cases) still have correlations with the provisions of the 19" Centu-

2 Jost RAFAEL LOPEz Rosas, HISTORIA CONSTITUCIONAL ARGENTINA [CoONsT.AL HisTORY

ARGENTINA] 143 (2" ed. 1970); Francisco MIGUEL AviLa Riccr, NUEvA CONSTITUCION
NACIONAL: DESDE LA HISTORIOGRAFIA INSTITUCIONAL ARGENTINA [NEW CONST.: FROM AR-
GENTINA HisTorioGRAPHY] 122 (1997); Luis R. Longhi, Génesis e Historia del Derecho
Constitucional Argentino y Comparado. Buenos Aires: Bibliografica Argentina, 1945.
t. I. nota 4, p. 258 in CONSTITUICIONES IBEROAMERICANAS: [IBERO-AMERICAN CONST.S] 6
n.10 (Néstor Pedro Sagii¢s ed., 20006).

Diego Valadés, Introduccion Historica: Proceso Constitucional Argentino [Historical
Introduction: Argentine Constitutional Process], in NESTOR PEDRO SAGUES, CONSTITUI-
CIONES IBEROAMERICANAS [IBERO-AMERICAN CONSTS.]: ARGENTINA 4 (2006).

2 Id at5.

21
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ry Latin-American Constitutions of Chile,?® Ecuador,** Argentina,> Peru?®
and Bolivia.?”

However, the use of the expression “civil and criminal courts” in Ar-
ticle 242 makes it clear that the focus of the provisions is not on prevent-
ing administrative dispute resolution by the Executive Branch; rather, the
Executive was not supposed to interfere with functions of the Judiciary
which, at the time, outside of criminal law, were mainly associated with
jurisdiction over private-law cases (even if the public administrative au-
thorities were involved in them), rather than constituting an administrative
jurisdiction per se.

Rivero interprets the expression civil rights in Article 92 of the Belgian
Constitution of 1831 as follows (in reference to the monist judicial system)?®:
“by “civil rights’, we are to understand all citizens’ rights, even those against
the State, with the sole exception of interests”.* In other words, civil rights
were the counterpart of political rights, which are identified with legitimate
interests (intéréts légitimes), which may also be supervised by the judge ac-
cording to Article 93 of the Belgian Constitution of 1831.

In that respect, the notion of “civil rights and obligations”, as ex-
pressed in Article 6 of the European Convention on Human Rights, has
always been controversial in the European Court of Human Rights. A draft
protocol has been proposed, rewording Article 6 to extend its scope to in-
clude any public law issues, but no consensus was reached. This restriction,
however, it must be said, is not found in the American Convention on Hu-
man Rights, Article 8 of which provides that the guarantees of due process
of law are applicable to “rights and obligations of a civil, labor, fiscal, or
any other nature”.?

A good deal light is shed on this subject by Article 9 of the Reglamento
para el Arreglo de la Autoridad Ejecutiva Provisoria de Chile, of 14 August

23 ConsTITUCION PoLitica DE LA RepUBLICA DE CHILE [C.P.] (1828) art. 85.3; CONSTITUCION
PoLitica pE LA REPUBLICA DE CHILE [C.P.] (1833) art. 108.

24 ConsT. ofF Ecuapor (1869) art. 73.

25 CoNnsT. OF ARGENTINA (1811) art. 7; CoNsT. oF ARGENTINA (1813) art. 153; ch. II, art.
1, ConsT. oF ARGENTINA (1815) (ARG.); CONST. OF ARGENTINA; CONST. OF ARGENTINA
(1816)§ 3, ch. 2, art. 3; ConsT. OF ARGENTINA (1817)§ 3, ch. 2, art. 4,; CONST. OF ARGEN-
TINA (1856); art. 92,; CoNsT. OF ARGENTINA (1860) art. 95.

26 ConsT. oF PErU (1823) art. 81.3; ConsT. oF PEru (1823) art. 127; ConsT. oF PErRU (1828)
art. 91; ConsTt. ofF PErU (1834) art. 86.4; ConsT. ofF PEruU (1834) art. 136.3; CONST. OF
PerU (1839) art. 88.6; Const. oF PERU (1839) art. 141.2; ConsT. oF PERU (1860) art. 43.

27 ConsT. oF BoLivia (1826) art. 115; Const. oF BoLivia (1831) art. 118; ConsT. oF Bo-
LIVIA(1834) art. 120.

2 ConsT. oF BELGIUM (1831) art. 92, (Belg.), art. 93.

2 RIVERO, supra note 6, at 169.

30 See IRENEU CABRAL BARRETO, A CONVENCAO EUROPEIA DOS DIREITOS DO HOMEM ANOTADA
[ANNOTATED EUROPEAN CONVENTION OF HUMAN RiGHTS] 150 (4™ ed. 2010).
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1811, considered the first Chilean Constitution:*! “The executive authority
shall hear no judicial cases between the parties, unless solely concerning
matters of the government [acte du gouvernement], public treasury and
war”; in other words, only governmental issues were admitted for hearing
by the Executive, issues that were inherent in the executive powers and
over which it had exclusive jurisdiction to decide. Worded differently, but
with the same practical effect, the Constitution of Paraguay of 187032 in the
late 19" Century prohibited the Executive from ruling on administrative
disputes (contentieux administratifs - a rather fluid and restrictive expres-
sion at the time). In fact, the Executive was prohibited from ruling on con-
flicts that did not originate in administrative actions or interests, that is to
say, the Judiciary had the sole authority to settle “administrative disputes”,
which tended to be understood as private-law conflicts involving adminis-
trative authorities.

What was considered to be a governmental issue and administrative
issue is close to what would now be an administrative action and legitimate
interest. Accordingly to the scholarly writings at the time, from the point
of view of administrative jurisdiction, the following parallel can be drawn:
interest versus right; poder gracioso versus poder contencioso; governmen-
tal issues versus judicial issues; matters subjects to judicial review versus
matters that are not. ** Otto Mayer, however, in his late 19 Century work
never accepted the category of governmental actions [actes du government|;
according to him, state actions may be legislative, judicial or administrative,
never governmental, which would merely serve to justify an immunity.>*

From that point of view, the Spanish Constitution of 1812 was not
contrary to the French Law of 16 and 24 August 1790 (Loi des 16 et 24
aoit 1790), according to which judicial functions are forever separate and
distinct from administrative functions so that judges cannot, under penalty
of judicial misconduct, interfere with the operations of administrative bod-
ies or summon administrative authorities to appear before them by rea-

31 REGLAMENTO PARA EL ARREGLO DE LA AUTORIDAD EJECUTIVA PROVISORIA DE CHILE [REG-
ULATIONS UNDER THE TEMPORARY EXECUTIVE AuTHORITY OF CHILE], Agosto 14, 1811,
(Chile).

32 ConsT. OF PARAGUAY (1870) art. 114.

3% Teoposio LARES, LECCIONES DE DERECHO ADMINISTRATIVE [LESSONS IN ADMINISTRATIVE
Law] 16, 60, 365 (1852).

3 OT1T0 MAYER, DERECHO ADMINISTRATIVO ALEMAN [GERMAN ADMINISTRATIVE LAw] 3-5
(1982)(Arg.). Translated from the French version by Horacio H. Heredia et al. (OtTO
MAYER, LE DrOIT ADMINISTRATIF ALLEMAND 1904). On the subject of the disputes about
the conflict between the governmental powers and activities of administrative litiga-
tion at the time, see JAUN R. FERNANDEZ ToRRES, La Pugna Entre la Administracion y
los Tribunales Ordinarios Como Rasgo Sobresaliente del Primer Constitucionalismo
Espariol [The Struggle Between the Administration and the Courts as Regular Feature
Highlights of First Spanish Constitutionalism], in HISTORIA LEGAL DE LA JURISDICCION
CONTENCIOSO-ADMINISTRATIVA [LEGAL HISTORY OF ADMINISTRATIVE DISPUTES]: 1845-1998
31-79 (2007).
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son of their functions. Nor is the Spanish Constitution incompatible with
Chapter V, Article 3 of the French Constitution of 1791, according to which
the courts must not interfere with administrative functions or summon ad-
ministrative authorities before them by reason of their functions.

It is true that the Constitution of Cadiz prohibited the performance of
judicial functions by the Executive but its most relevant contribution was
that it helped create an administrative jurisdiction in Spain in 1888 (Ley de
Santamaria Paredes), since at the time it was out of the question to submit
certain issues of administrative law to the Judiciary; in other words, it was
not considered appropriate for judges to rule on governmental questions or
other issues exclusively pertaining to the public administrative authorities.*
This remained an outgrowth of the influence of the great importance of the
independence of the administrative jurisdiction established in French law
on the basis of the “justice délleguée” of the Conseil d’état.’®

In this context, the new jurisdictional functions of the Spanish State, now
specialised, and the administrative jurisdiction in the judicial sphere, in general,
like that of the Land of Baden a few years previously, in 1863,> had a point in
common with the Belgian Constitution of 1831, which was capable of trans-
lating the unified judicial model of common law into a “continentalised” ver-
sion, reconciling the Judiciary with an administrative jurisdiction. Until then,
such an administration jurisdiction belonged exclusively to the French system
of justice retenue. All of these new functions tended to create a jurisdiction that
was autonomous vis-a-vis the public administrative authorities.

In the opinion of Rivero, who recognises the origin of the system of
unified jurisdiction over civil and administrative cases in Anglo-Saxon law,
the source of inspiration of the Latin-American countries that have conse-
crated and maintained judicial unity was the Belgian Constitution of 1831.
It is true that the laws and Constitution of Belgium did not escape the
attention of the Latin-American authors of the period;* but it was really
the English and U.S. systems that they often cited, considering them to be
more appropriate to liberalism, as a counterpoint to the French model of
administrative justice that allowed the public administrative authorities to
judge themselves.*

3 Leticia Fontestad Portalés, La Jurisdiccion Contencioso-Administrativa en Espafia
[Administrative Jurisdiction in Spain], 10 Revista CEJ 62, 62-72 (2006) (Braz.).

3¢ Loi du 24 mai 1872 portant réorganisation du Conseil d’Etat [Law of 24 May 1872 on
the Reorganisation of the State Council] (Fr.); see David Capitant, The Public Ministry
vis-a-vis the Administrative Jurisdictions in France, 34 Revista CEJ 56, 56-61 (2006).

37 Gesetz Betreffend die Organisation der Inneren Verwaltung [Law on the Organisation
of Internal Administration], Oct. 5, 1863 (Ger.).

38 Const. oF BELGium (1831). art. 92; art. 93.,

3 The Belgian law of the time is featured in the following work: AuGusto OLympio Vi-
VEIROS DE CASTRO, TRATADO DE SCIENCIA DA ADMINISTRACAO E DIREITO ADMINISTRATIVO
[TREATISE ON THE SCIENCE OF ADMINISTRATION AND ADMINISTRATIVE LAW] 655-88 (1914).

4 On the subject of the influence of the liberals on the incorporation of the unified judicial
system, see RIVERO, supra note 6, at 153.
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B. LAck oF INDEPENDENCE OF FRENCH ADMINISTRATIVE LITIGATION
(CONTENTIEUX ADMINISTRATIF) AND THE UNIFIED JUDICIAL SYSTEM IN
LATiN AMERICA IN THE 19™ CENTURY: LA JUSTICE DELEGUEE OF 1872

In fact, in the first half of the 19" Century, in the countries of Hispanic
origin and in Brazil, with the advent of its Republic in 1889, the debate
that arose in Latin America concerned the lack of independence of French
administrative litigation (contentieux administratif).*! Since, at the time, the
Judiciary was conceived of as the only autonomous state structure, it alone
was considered responsible for settling administrative disputes; the desire
for independence in the administrative jurisdiction was therefore the deci-
sive factor for the spread of the system of unified jurisdiction over civil and
administrative cases through Latin America.
Margdin Manautou, for examples, recalls that:

the historical background of administrative litigation in Mexico dates back
to the Law for the Settlement of Administrative Disputes [Ley para el Arreg-
lo de lo contencioso administrativo] of 25 May 1853, which was influenced
by contemporary French legislation, especially the notion of a Council of
State - and which had caused a great uproar in the Mexican legal commu-
nity, so that it was soon declared unconstitutional by the Mexican Supreme
Court, which held that it violated the doctrine of Separation of Powers.*

In the latter half of the 19* Century this debate was becoming obsolete in
France and Germany because of the recognition that the administrative ju-
risdiction could be exercised if it were autonomous from the public admin-
istrative authorities even if such jurisdiction is not located in the Judiciary,
on the model of the justice déléguée of 1872. According to Sommermann,
the discussion that persisted in Continental Europe concerned the model
of administrative jurisdiction to be adopted: either monist, typical of com-
mon law countries, or dualist, of French origin. It is the dualist version that
ended up being successful due to the benefits of specialisation and to the
elimination of its main drawback: the lack of independence. It was therefore
the jurisdiction specialised in administrative law and autonomous from the
public administrative authorities that prevailed in Continental Europe.*

4 In Mexico: Jost MARiA DEL CASTILLO VELASCO, ENSAYO SOBRE EL DERECHO ADMINISTRA-
TIVO MEXICANO [Essay oN MEXICAN ADMINISTRATIVE Law] V2 275 (1875); Teoposio La-
RES, LECCIONES DE DERECHO ADMINISTRATIVO [LESSONS ON ADMINISTRATIVE Law] (1852);
In Brazil: Castro, supra note 39.; THEMISTOCLES BRANDAO CAVALCANTI, INSTITUICOES DE
DIREITO ADMINISTRATIVO BRASILEIRO [INSTITUTIONS OF BRAZILIAN ADMINISTRATIVE LAW] Vol.
2 748-59 (2d ed. 1938).

42 EMILIO MARGAIN MANAUTOU, DE LO CONTENCIOSO ADMINISTRATIVO: DE ANULACION O DE ILE-
GITIMIDAD [ON ADMISTRATIVE DISPUTES: ANNULMENT OR ILLEGALITY] 67-70 (12" ed. 2004).

4 Karl-Peter Sommermann, O Desenvolvimento da Jurisdi¢do Administrativa Alema no
Contexto Europeu, [The Development of the German Administrative Jurisdiction in
the European Context], in R. PERLINGEIRO ET AL., CODIGO DE JURISDICAO ADMINISTRATIVA:
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Taking the example of Brazil, the adoption of the unified judicial system
by the Republican Constitution of 1891 is associated with a purely political
choice in favour of US liberal constitutionalism, in opposition to the monar-
chic Brazilian institutions of the time, striking examples of which were the
Imperial Council of State and administrative litigation under the system of
justice retenue which, for obvious reasons, did not keep up with the evolution
of European administrative law (justice déléguée):** an autonomous admin-
istrative jurisdiction would be contrary to the fundamental principles of the
Imperial Constitution of 1824, which remained in force until 1889.%

The doctrine of administrative law of the latter half of the 19 Cen-
tury continued to support the version originating in the French Council of
State when they favoured backing the Brazilian Constitution of 1824, con-
sidering the Judiciary as a power intended for private law and the Executive
as a power intended for public law.*® The reaction shown by the Republic
Constituent Assembly of 1891 in adopting the unified judicial system is
therefore understandable.

C. THE UNIFIED JUDICIAL SYSTEM IN LATIN AMERICA
IN THE 19™ CENTURY AND QUESTIONS OF GOVERNANCE

It is true that in the late 19" Century, there were no reasons for Latin America to
distance itself from the European model of administrative justice; at the time, it
seemed clear that the prohibition of exercise of jurisdiction by the Executive, as
enshrined in the Constitution of Cadiz, would not prevent the Latin-American
systems from keeping up with the evolution of the French model towards an
autonomous administrative jurisdiction. The proof of that is what happened
throughout Europe, especially in Spain and Portugal, and above all in Belgium,
which abandoned the monist judicial system and where the Council of State
exercised administrative jurisdiction without the possibility of appeal.*’

0 MODELO ALEMAO [CODE OF THE ADMINISTRATIVE JURISDICTION: THE GERMANM MODEL] -
VERWALTUNGSGERICHTSORDNUNG (VwGO) 13 (2009).

4 CasTrO, supra note 39; CAVALCANTI, supra note 41. The U.S. influence on Brazil at the
time may be measured by art. 386 of Decree No. 848 of 1890, which established U.S.
law and common law precedents as a subsidiary source for Brazilian jurisprudence
(Decreto No. 848, de 11 de Octubro de 1890 (Braz.)).

4 In the opinion of Ribas, clearly opposed to an autonomous administrative jurisdiction,
“The creation of judges and courts devoted exclusively to trying such appeals would
lead to the same disadvantages unless they could be frely appointed and removed by
the government; otherwise, they would be new and costly springs in the already com-
plex and costly administrative mechanism” (ANTONIO JoAQuIM RiBAs, DIREITO ADMINIS-
TRATIVO BRASILEIRO [BRAZILIAN ADMINISTRATIVE Law] 164 (1866).

4 See ViscONDE DO URUGUAI, ENSAIOS DO DIREITO ADMINISTRATIVO [ESSAYS ON ADMINISTRATIVE
Law] 29-36 (1862); RiBas, supra note 45, at 143-65.

47 There are currently Councils of State with functions of administrative jurisdiction:
France, the Netherlands, Belgium, Italy and Greece; cf. the judicial system of adminis-
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It fact, in early 19% Century Latin America, the rise of an essentially
judicial jurisdiction became apparent, which, however, gradually become
more or less specialised as a sign of reconciliation with its European origin;
starting from the early 20™ Century, certain Latin-American Constitutions
began recognising the dualist judicial model of jurisdiction, with one ju-
risdiction specialised in administrative law and others with a non-judicial
administrative jurisdiction.

The judicial system that prevailed in Latin America during the 19
Century, after the independence movements between 1810 and 1831, was
not accompanied by an invasive administrative jurisdiction; it tended to
restrict itself to examining to disputes (contentieux) — closer to private law
- in a judicial model more closely identified with the United States than
with Continental Europe.

19™-Century Latin America practically did not recognise any adminis-
trative jurisdiction in the judicial sphere, as in Belgian law (1831) and Ger-
man law (1863); nor did it recognise any administrative jurisdiction in the
Executive sphere, like French law (1872) and Spanish law (1874). Out of the
19 Latin-American countries of Iberian origin, only four deviated from the
judicial system in the 19" Century, opting instead for autonomous tribunals
outside the structure of the Judiciary, although they subsequently back down
from their decision: Bolivia (1861-1868, 1871-1878), Panama (1863-1904),
Dominican Republic (1874-1880) and Colombia (1886-1914).

The system of unified jurisdiction over civil and administrative cases in
Latin America offered no more than the French administrative litigation of the
early 19% Century, because the Executive itself settled the constant disputes
about which - quite numerous — issues would be reserved exclusively for the
public administrative authorities and immune from the Judiciary (“govern-
mental” issues), as may be observed in the Chilean Constitution of 1833 and
Ecuadoran Constitution of 1843.# It was a judicial system that, in most Latin-
American countries, had a restricted field of action, as occurred in Anglo-Saxon
law; in that respect the system did not evolve much either in the United States
or in the Latin-American countries that still make use of it.

trative jurisdiction with a specific supreme court in the following countries: Germany,
Austria, Portugal, Luxemburg, Sweden, Finland, Czech Republic, Poland, Lithuania;
there is a judicial system of administrative jurisdiction equipped with a supreme court
with common administrative and civil jurisdiction in Spain, Switzerland, Slovenia,
Hungary, Romania and Estonia; there is a unified judicial system (monist judicial sys-
tem) in the United Kingdom, Ireland, Malta and Cyprus; see MiCHEL FROMONT, DRrOIT
ADMINISTRATIF DES ETATS EUROPEENS [ ADMINISTRATIVE LAW OF THE EUROPEAN STATES] 120
et seq. (2006); also see JACQUES ZILLER, ADMINISTRATIONS COMPAREES: LES SYSTEMES POLIT-
ICO-ADMINISTRATIFS DE L 'EUROPE DES DoUZE [COMPARED ADMINISTRATIONS: THE POLITICO-
ADMINISTRATIVE SYSTEMS OF THE EUROPE OF THE TWELVE] 438-45 (1993) (Fr.).

See ConsTiTUCION PoLitica DE LA REPUBLICA DE CHILE [C.P.] (1833) art. 104.5; CoNsT. OF
Ecuapor (1843) art. 52.11.

48
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D. THE SPECIALIZATION OF JURISDICTION IN EUROPE
AND THE EMERGENCE OF ADMINISTRATIVE LAW.

The fact is that the so-called system of undivided jurisdiction was a logical
corollary of the lack of consolidation of administrative law;* the admin-
istrative jurisdiction resolving administrative disputes — which had previ-
ously been easier to conceal among the “poderes de autotutela” [power
to correct its own decisions and errors] — was a new activity assigned to
supposedly autonomous state bodies, which coincides with what was un-
derstood to be administrative law.

Thus, the origin of the system of undivided jurisdiction or, according
to Fromont, of the system of civil jurisdiction,’ is usually identified with
Anglo-Saxon law: common law did not adopt administrative law until the
late 19" Century. Moreover, the 19" Century Latin-American Constitutions
reveal a model of judicial supervision of the public administrative authori-
ties of the kind that prevailed in Europe before the French Revolution and,
from that perspective, did not differ from the Constitution of Cadiz.

The Continental-European model of single-jurisdiction evolved as ad-
ministrative law became more firmly established; the Judiciary became in-
creasingly specialised, autonomous non-judicial bodies were created, such
as the Conseil d’Etat of 1872, assigned specific powers to rule on cases of
public interest; in practice, this helped limit the scope of administrative of
actions that were considered at the time immune to the jurisdiction of the
courts.

In this context, the regulatory gap left by the monist judicial system,
with quasi jurisdictional immunity of the public administrative authori-
ties, became more obvious as administrative law developed.*! That gap was
subsequently filled in common law countries, however, by creating “admin-
istrative bodies invested with jurisdictional powers”, according to Rivero,”

or “primary jurisdiction”.>

4 According to RIVERO, supra note 6, at 126-127, “an undivided rule and an undivided
judge were, for Dicey, the characteristic elements of the rule of law, and the system
of administrative law and the principles on which such law is based are undeniably
foreign to the spirit and traditions of the British institutions.”

50 FroMoNT, supra note 47, at 135 et seq. (2006).

ST Rivero warns of the ideology unavowed Polizeistaat throughout the 20" Century, in the
United Kingdom, in the name of royal prerogatives, in the United States in the name of
state sovereignty; and, in France, the theory of acts of government: Rivero, supra note
6, at 159-60.

2 Id. at 129. Rivero clearly associates the weakening of the monist judicial system with the
emergence of the “primary jurisdiction” within the Executive, which, in the United King-
dom, in 1948, reached the number of 207 types of specialised jurisdictions (id. at 136).

53 See HECTOR A MAIRAL, CONTROL JUDICIAL DE LA ADMINISTRACION PUBLICA [JUDICIAL
REVEW OF PuBLIC ADMINISTRATIVE AGENICES] V2 714 (1984); also see CASSAGNE, supra
note 9, at 76 (2009).
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E. THE EvVOLUTION OF THE UNIFIED JUDICIAL SYSTEM IN THE UNITED
STATES: INTERSTATE COMMERCE ComMissioN (ICC) or 1887.

The creation of the Interstate Commerce Commission (ICC) in 1887 in the
United States marked the beginning of the administrative tribunals, a com-
bination of the unified judicial model with adversarial proceedings in the
area of public administrative authorities.” However, that aspect of the U.S.
system, which was not well established until the 20" Century, was never
considered by 19" Century Latin America, for obvious reasons.

An irony of history is involved in the evolution of common law to-
wards judicial review which brought an administrative jurisdiction into the
heart of the Executive Branch®® by creating administrative tribunals whose
judges, civil servants of the administrative authorities, have a certain de-
gree of independence to resolve disputes, and their decisions are subject to
partial review (cf. the Italian notion of delibazione) by the Judiciary.’® In
Continental Europe, administrative law moved in the opposite direction:
administrative jurisdiction exercised by the Executive is an exception,’” in
which the elaboration of administrative decisions with the participation of
the interested party is more similar to a procedimento (procedure) than to
a processo (proceeding), since it does not clearly provide for guarantees of
non-judicial due process.*®

E  MODELS OF ADMINISTRATIVE JURISDICTION IN LATIN AMERICA IN THE
19™ anD 20™ CENTURIES
1. Hybrid (Judicial and Non Judicial) Administrative Jurisdiction: Honduras, Brazil

In Latin America, the only case of a hybrid model of administrative jurisdic-
tion, as in common law countries, was provided for by the Constitution of

5% See Richard J. PIERCE ET AL., ADMINISTRATIVE LAW AND PrROCESS 214 (4" ed. 2004); see

also MAIRAL, supra note 53, at Vol. 2 714.

Speaking ironically, Rivero concluded that there is a dualist jurisdiction in the English
judicial system (RIvero, supra note 6, at 137).

See Asimow, supra note 9; MAIRAL, supra note 53, at 713.; JuLio V. GONZALEZ GARCiA,
EL ALcANCE DEL CONTROL JUDICIAL DE LAS ADMINISTRACIONES PUBLICAS EN LOS ESTADOS
UNipos DE AMERICA [THE ScopPE oF JupiciAL REVIEW OF PUBLIC ADMINISTRATIVE AUTHORI-
TIES IN THE USA] 37 (1996).

Council of State in France, the Netherlands, Belgium, Italy and Greece) (FRoMONT,
supra note 50, at 120 et seq.).

Under English law, the authorities were more closely tied to fundamental rights than to
statutory law; on the contrary, under French law, the authorities were closely tied to statu-
tory law than to fundamental rights (MARIA DA GLORIA FERREIRA PINTO Dias GaRcia, Da
JUSTICA ADMINISTRATIVA EM PORTUGAL: SUA ORIGEM E EVOLUGAO [ ADMINISTRATIVE JUSTICE IN
PorTUGAL: 1Ts ORIGIN AND EvoLuTioN] 333-34 (1994); see also Asimow, supra note 56.
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Honduras of 1965,% with the specialisation of an administrative chamber
in the supreme court,®® as well as the creation of an Administrative Tribu-
nal, which, pursuant to Article 210, did not form part of the Judiciary: the
non-judicial tribunal exercised administrative jurisdiction and was subject
to review by a supreme court through cassation.®!

The Seventh Amendment of 1977 to the Brazilian Constitution of
1969 provided for the possibility of legislators instituting non-judicial ad-
ministrative litigation which would be subject to judicial supervision, as in
contemporary U.S. judicial review, but it never became well established in
practice.®

2. Non-Judicial Administrative Jurisdiction: Bolivia, Panama, Dominican
Republic, Colombia, Guatemala, Ecuador, Uruguay, Mexico

In the 19 Century, as mentioned above, Bolivia (1861-1868, 1871-1878),
Panama (1863-1904), the Dominican Republic (1874-1880) and Colom-
bia (1886-1914) experimented with an administrative tribunal that was
autonomous from the Judiciary, and, in the 20" Century, it was the turn of
Guatemala (1927-1945), Ecuador (1929-1979) and, once again, Panama
(1945-1956).

Bolivian administrative law recognised a Council of State, conceived
of as a body outside the Judiciary, accompanied by Supreme Administrative
Court, which exercised administrative jurisdiction (justice deleguée), during
the brief effective period of the Constitution of 1861,% interrupted by the
Constitution of 1868, and then immediately returned to the system of the

59 ConsT. oF HONDURAS (1965) art. 210 (c). This Constitution was repealed by the Consti-
tution of 1982, which restored the judicial system of monist jurisdiction that was tra-
ditional in Honduran constitutional law (Honduran Constitutions of 1825, 1831, 1839,
1848, 1865, 1873, 1880, 1894, 1904, 1924, 1936 and 1957).

60 ConsT. oF HoNDURAS (1965) art. 229.

1 Const. oF HonDURAS (1965) art. 210; ConsT. oF HonDURAS (1965) art. 229.

2 See Francisco Mauro Dias, Contencioso Administrativo nos estados para questio de
pessoal [Administrative Litigation in the States for Personal Matters], 8" National Con-
vention of State Prosecutors, Rio de Janeiro: Government Attorney’s Office of the State
of Rio de Janeiro, 1979. Anais. Regarding Amendment 7/77, I should make amends by
correcting an incorrect note in one of my previous articles (Perlingeiro, supra note 3,
at 293-331 (2015)) where I said that the Constitutional Amendment 7/77 concerned
a dispute challenging the Judiciary; in reality, it concerned just the opposite: a dis-
pute submitted to the Judiciary (RicARDO PERLINGEIRO, EXECUCAO CONTRA A FAZENDA
PuBLICcA [ENFORCEMENT MEASURES AGAINST THE PUBLIC AUTHORITIES] 47 (1998)); See Ada
Pellegrini Grinover, O Contencioso Administrativo na Emenda 7/77 [Administrative
Litigation in Amendment 7/77], 10 REVISTA DA PROCURADORIA GERAL DO ESTADO DE SA0
Pauro 247 et seq.

6 ConsT. oF BoLivia (1861) art. 41.6; ConsT. oF BoLivia (1861) art. 42.
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period between the Constitutions of 1871 and 1878, until the effective
date of the Constitution of 1878, when jurisdiction over administrative
disputes was assigned to the Supreme Court.®*

In Panama, the Corte de Estado was established by the Constitution
of 1863%, which was maintained by the Constitutions of 1865%, 1868,
1870, 18737°, and the Corte Superior de Estado, with the Constitution
of 18757!, until the advent of the Constitution of 1904. Later on, in 1945,
an administrative tribunal autonomous from the Executive and Judiciary
was created,”” which continued to exist until the Constitutional Reform of
1956.

The Dominican Republic formed a non-judicial administrative juris-
diction within the Legislative Branch, during the effective period of the
Constitutions of 187473, 18787+ and 18797°. The Colombian Constitution
of 1886 included among the powers of the Council of State, which at the
time was a non-judicial body, jurisdiction to rule on administrative litiga-
tion, as an undivided level of authority or on the appellate level, in accord-
ance with the law, and also authorised legislators to create tribunals with
jurisdiction over administrative disputes involving questions specific to the
Departamentos.”®

Starting from the constitutional reforms in Guatemala of 192777 and
193578, a distinction was drawn between the cases (conflicts) to which the
public administrative authorities are a party, maintaining the authority of
the ordinary judges, and exclusively administrative cases, which would be

¢ ConsT. oF BoLivia (1871) art. 59.8; Const. oF BoLivia (1871) art. 59.9; ConsT. oF Bo-
Livia (1871) art. 79.

% Const. oF BoLivia (1878) art. 111.5.

% ConsT. oF PANAMA (1863) art. 71; ConsT. oF PaNnama (1863) art. 72.

7 ConsT. oF PANAMA (1865) arts. 83-87.

% ConsT. oF PANAMA (1868) arts. 94-99.

8 ConsT. oF PANAMA (1870) arts. 93-98.

7 ConsT. oF PANAMA (1873) arts. 97-102.

" ConsT. oF PANAMA (1875) arts. 82-87.

2 Art. 8 of Legislative Decree No. 4 of 1945; ArRTuro Hovos, EL DERECHO CONTENCIO-
SO-ADMINISTRATIVO EN PANAMA (1903-2005): UNA INTRODUCCION HISTORICA DE DERECHO
COMPARADO Y JURISPRUDENCIAL [THE LAwW OF ADMINISTRATIVE DISPUTES IN PANAMA (1903-
2005): A HISTORICAL INTRODUCTION FROM THE PERSPECTIVE OF COMPARATIVE LAW AND CASE
Law] 16 (2005).

3 ConsT. oF DomiNICAN RepuBLIC (1874) art. 71.7.

™ ConsT. oF DomiNicAN RepuBLIC (1878) art. 22.8.

5 Const. oF DomiNIcaN REpUBLIC (1879) art. 22.8.

76 Const. oF CoLomBiA (1886) art. 141.3; Const. oF CorLomBia (1886) art. 164.

7 Guatemalan Constitutional Amendment (1927) art. 41.3, which reworded art. 85 of the
amended constitution.

8 Guatemalan Constitutional Amendment (1935) art.6, which reworded art. 17 of the
Constitution, and art. 23, which changed the wording of art. 85 of the amended consti-
tution.

259



5 Br. J. Am. Leg. Studies (2016)

under the authority of the Administrative Tribunal- a non-judicial body —
with an undivided level of court.

The Ecuadoran Constitution of 1929 established the authority of the
Council of State — a non-judicial body — to provide the jurisdiction over
administrative disputes on an undivided level of court™; the 1945 Constitu-
tion provided for the Tribunal de Garantias Constitutional, likewise out-
side the Judiciary, exercising jurisdiction over administrative disputes on an
undivided level of court®®; and, finally, the terminology of the Constitution
of 1967 referred to a judicial jurisdiction and the jurisdiction of the fiscal
and administrative tribunals headquartered in Quito, conveying the idea of
a non-judicial administrative jurisdiction on an undivided level of court. ®!

In modern-day Latin America, there are only two examples of non-
judicial administrative jurisdiction: Uruguay, with its Tribunal de lo Con-
tencioso Administrativo, since 1934, and Mexico, with its Tribunal Federal
de Justicia Fiscal y Administrativa, created in 1937, inspired by the Conseil
d’Etat of 1872.%

The Uruguayan Constitution of 1934 established an Administrative
Tribunal [Tribunal do Contencioso Administrativo] a body that was sepa-
rate from the Judicial Branch, with the function of exercising administrative
jurisdiction on an undivided level of court. It became a tradition of Uru-
guayan constitutional law, providing rules of procedure for administrative
litigation,* including the scope of individual claims and the jurisdiction of
the ordinary courts over damage claims®. That same clause is maintained
in the Constitutions of 19428, 195287 and 1967%.

According to Article 73 XXIX of current Mexican Constitution of 1917,
after subsequently (most recently on 4 December 2006), the Legislative Branch
is authorised:

to issue laws establishing administrative tribunal that are granted full
autonomy to render their decisions and that are in charge of settling
disputes arising between individuals and the federal administrative au-
thorities, and to impose penalties on public servants for such adminis-

7 ConsT. oF Ecuapor (1929) art. 117.2; Const. o Ecuapor (1929) art. 10.

80 Const. or Ecuapor (1945) art. 160.8.

81 Const. oF Ecuapor (1967) art. 28.15 ch. 1-2; ConsT. oF EcUADOR (1967) art. 213.

8 HetcTtor Fix-ZAMuDO, TRES INSTITUCIONES FRANCESAS REVOLUCIONARIAS Y EL DERECHO
CONSTITUCIONAL MEXICANO [THREE REVOLUTIONARY FRENCH INSTITUTIONS AND MEXICAN
ConsT.AL Law] 82 (1991).

8 Const. oF URUGUAY (1934) art. 271; see AuGusToO DURAN MARTINEZ, CONTENCIOSO AD-
MINISTRATIVE [ ADMINISTRATIVE DiIsPUTES] 15, 21 et seq. (2007).

8 Const. oF URUGUAY (1934) arts. 273-75.

8 Const. oF URUGUAY (1934) art. 275.2.

8 Const. oF URUGUAY (1942) arts. 268-74.

87 ConsT. oF URUGUAY (1952) art. 221; ConsT. oF URUGUAY (1952) arts. 307-21.

8 Const. oF UrRuGUAY (1967) arts. 307-21.
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trative offences as are prescribed by law, establishing the rules for their
organization, operations, procedures and appeals against their decisions.

The Mexican Administrative Tribunal for Tax Matters (Tribunal Federal
Fiscal Administrativo]| was created by the Law of 27 August 1936 and is
still in force today. The Constitution of 1917 authorizes the creation of
similar tribunals by the Mexican States and the Federal District®. Thus,
Mexican administrative law has co-existed with autonomous non-judicial
administrative tribunals since 1937. Despite their legal nature, the adminis-
trative tribunals are outside the structure of the Judiciary and considered to
be autonomous bodies under Article 94 of the Constitution of 1917 and the
procedure of amparo against judicial decisions is provided by Article 107
IV and V b.”° In fact, the model of undivided jurisdiction has never ceased
to exist in Mexico; it is not used, however, whenever the law has established
a non-judicial administrative tribunal that is “autonomous”, to use the ter-
minology of the Constitution.”

In 1984, the President of the Federal Republic of Brazil sent a message
to the National Congress proposing the creation of an administrative (non-
judicial) tribunal for litigation which, in reality, implied solely non-judicial
administrative jurisdiction without the possibility of subsequent judicial
review. The proposal was not approved however, in light of the severe criti-
cism from the legal community.*?

3. Dualist Judicial Jurisdiction: Colombia, Nicaragua, Panama, Ecuador,
Guatemala, Dominican Republic

The dualist system of judicial jurisdiction with a specific supreme court,
as is currently found in Germany and Portugal, was incorporated into the
territory of Latin America only by Colombia, where it has been in force
since 1914. Despite its name of Consejo de Estado and the fact that its
jurisdictional functions are situated alongside its consultative functions, the
Supreme Court of the Colombian administrative jurisdiction is a body of
the Judicial Branch.

8 Arts. 116 V and 122 Base Quinta of the Mexican Constitution of 1917.

% Const. oF MExIco (1917) art. 94; Const. oF Mexico (1917) art. 107 V; ConsT. oF MEX-
1co (1917) art. 107 V b; On the nature of the Tribunal Federal Fiscal Administrativo
[Federal Administrative Tax Court], see EMiLIO MARGAIN MaNauTou, DE Lo CONTEN-
CI0SO ADMINISTRATIVO: DE ANULACION O DE ILEGITIMIDAD [ON ADMISTRATIVE DISPUTES: AN-
NULMENT OR [LLEGALITY] 2 et seq. (2009).

On judicial review of the public administrative authorities in general, see Jorge Fernan-
dez Ruiz, Panorama General del Derecho Administrativo Mexicano [General Over-
view of Mexican Administrative Law], in SANTIAGO GONZALEZ-VARAS IBANNEz, EL
DERECHO ADMINISTRATIVO IBEROAMERICANO [IBERO-AMERICAN ADMINISTRATIVE Law] 462-
63 (2005).

RicarRDO PERLINGEIRO, EXECUCAO CONTRA A FAZENDA PUBLICA [ENFORCEMENT MEASURES
AGAINST THE PUBLIC ADMINISTRATIVE AUTHORITIES] 48 (1998).
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92
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The Legislative Act No. 3 (Constitutional Amendment) of 1910 modi-
fied Title XV of the Colombian Constitution of 1886, on the administration
of justice”, and established an institution specialising in jurisdiction over
administrative disputes. The Reform Act (Constitutional Amendment) of
1914%* assigned to the Council of State the function of Supreme Court of
administrative litigation. Finally, in the Constitution of 1991, the Council
of State is maintained as a body of the Judicial Branch and its functions
included acting as Supreme Court of jurisdiction over administrative dis-
putes.”

A dualist system of judicial jurisdiction with an undivided Supreme
Court was established constitutionally in the following countries of Latin
America: Nicaragua, in the periods from 1939 to 1948, with courts and
judges for administrative disputes,’® and from 1974 to 1979, with the Ad-
ministrative Court [Tribunal do Contencioso Administrativo,”” which,
however, were never implemented by the legislator;’® Panama, from 1941
to 1945, with the juicios de lo contencioso-administrativo [courts to rule
on disputes under administrative law];”” Ecuador, from 1979 to 1992, with
the Administrative Court, on an undivided level of court;'® Guatemala,
starting from 1945, with the Administrative Court;'! and the Dominican
Republic, starting from 20102,

4. Monist Judicial Jurisdiction (uninterrupted period): Chile, Argentina,
Venezuela, Paraguay, México, Costa Rica, Peru, El Salvador, Cuba, Brazil

The monist judicial system was the only that all the Latin-American coun-
tries had an opportunity to experience at a certain moment of their consti-
tutional history. Some of them did so uninterruptedly from the start of the
effective period of their Republican Constitution, as occurred in Chile, Ar-
gentina and Venezuela since 1811; in Paraguay since 1813, México, 1818;
Costa Rica, 1821; Peru, 1823; El Salvador, 1824; Cuba, 1869; and Brazil,
1891.

% Legislative Act 3 (Constitutional Amendment) of 1910, amending Title XV of the Co-
lombian Constitution of 1886 (art. 42).

% Ato Reformatorio (Constitutional Amendment) (1914) art. 6.3 (Colom.).

% ConsT. oF CorLomsia (1991) art. 231.

% CoNST. OF NICARAGUA (1939) art. 243.

97 Arts. 280, 290 and 303 Const. oF NICARAGUA (1974) art. 280; CONST. OF NICARAGUA
(1974) art. 290; ConsT. oF NICARAGUA (1974) art. 303.

% See REPUBLICA DE NICARAGUA, SALA DE LO CONTENCIOSO ADMINISTRATIVO. ANTECEDENTES
Y CREACION DE LA SALA DE LO CONTENCIOSO ADMINISTRATIVO [ ADMINISTRATIVE LAW Divi-
SION OF THE COURTS: HISTORY AND CREATION OF ADMINISTRATIVE LITIGATION].

% CONST. oF PANAMA (1941) arts. 190-92.

190" Const. oF Ecuapor (1979) art. 98 (y).

191 ConsT. oF GUATEMALA (1945) art. 164; Const. oF GUATEMALA (1956) arts. 193 -94;
CoNsT. OF GUATEMALA (1965) art. 255; ConsT. oF GUATEMALA (1985) art. 221.

192 ConsT. oF THE DOMINICAN REPUBLIC (2010) arts. 164-65.
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The history of the Chilean Judiciary is characterised by a judicial sys-
tem of monist jurisdiction in the Constitutions of 1811, 1818, 1822, 1823,
1828, 1833, 1925 and 1980.!% In Argentina, in the absence of an explicit
reference to a specialised court in its constitutions, it must be concluded
that Argentine law established a monist judicial system, as can be observed
in the Constitutions of 1811, 1813, 1815, 1816, 1817, 1819, 1826, 1856,
1860, 1942 and 1994. Venezuelan law adopted a monist judicial system
in the Constitutions of 1811, 1819, 1821, 1830, 1858, 1874, 1901, 1909,
1931, 1945,1947,1953, 1961 and 1999.1%4

Paraguay adopted the monist judicial system.!”> Although the Char-
ters of 1813 and 1844 do not lay down any rules in that respect, starting
from the Constitution of 1870,'% a jurisdiction for administrative disputes
was expressly established as an exclusive attribute of the Judiciary, to the
exclusion of the Executive. The same rule was incorporated into the sub-
sequent Constitutions, which also authorised the Congress to legislate on
administrative disputes: Constitution of 1940;'°” Constitution of 1967;%
Constitution of 19921%,

In Mexico, the judicial system of monist jurisdiction has been the
framework up to the present day: it was implicitly established in the Con-
stitutions of 1818, 1824, 1836, 1857 and 1917."% In Costa Rican constitu-
tional law, there was not an undivided exception to the judicial system of
monist jurisdiction throughout the effective period of its 14 Constitutions:
1821, 1823 (Constitutions of 17 March 1823 and 16 May 1823), 1824,
1825 (with the amendment of 1835), 1844, 1847, 1848, 1859, 1869, 1871,
1917, and 1949.

Peruvian constitutional law anchored the judicial system of monist ju-
risdiction from its first Constitution, in 1823, and it was maintained by the
Constitutions of 1828, 1834, 1837, 1839, 1856, 1860, 1867, 1920, 1933,

13- See Alejandro Vergara Blanco, Panorama General del Derecho Administrativo Chile-

no [General Overview of Chilean Administrative Law], in, EL DERECHO ADMINISTRATIVO

IBEROAMERICANO [IBERO-AMERICAN ADMINISTRATIVE LAw] 159-61 (Santiago Gonzalez-

Varas Ibafinez ed. 2005).

See ALLAN R. BREWER-CARRIAS, INSTITUICIONES POLITICAS Y CONSTITUCIONALES [POLITICAL

AND CONST.AL INSTITUTIONS] vol. 7. LA JUSTICIA CONTENCIOSO ADMINISTRATIVE [ ADMINSTRA-

TIVE JUSTICE] 21 et seq. (1997).

See Luis Enrique Chase Plate, La Justicia Constitucional y la Justicia Administra-

tive [Constitutional Justice and Administrative Justice in DERECHO ADMINISTRATIVO

IBEROAMERICANO [IBERO-AMERICAN ADMINISTRATIVE LAaw] vol.2 1212-13 (Victor Hernan-

dez-Mendible ed. 2007).

106 ConsT. oF PARAGUAY (1870) art. 117.

17 ConsT. oF PARAGUAY (1940) art. 76.12; ConsT. oF PARAGUAY (1940) art. 87.

108 ConsT. OF PARAGUAY (1967) art. 149; ConsT. OF PARAGUAY (1967) art. 199.

19 ConsT. OF PARAGUAY (1992) art. 248.

1% See Jorge Fernandez Ruiz, Panorama General del Derecho Administrativo Mexica-
no [General Overview of Mexican Administrative Law], in Santiago Gonzalez-Varas
Ibafinez ed., supra note 103, at 462-63.

104

105
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1979 and 1993; it should be pointed out the Constitution of 1867 called
for the creation by law of Tribunales contencioso-administrativos [courts
for administrative disputes].’!!

The Constitutions of El Salvador of 1824, 1841, 1864, 1871, 1872,
1883 and 1886 ommitted any mention of administrative litigation, which
resulted in a judicial system of monist jurisdiction; starting from the Con-
stitution of 1939''2, the constituent assemblies authorised the legislators to
organise a jurisdiction linked to the Judiciary that included administrative
matters: Constitutions of 1944319504, 19625 and 19836,

In Cuba, only two of its Constitutions expressly refer to the juris-
diction over administrative disputes as a function of the ordinary courts
(Constitutions of 19347 and of 1935"%); the others failed to mention any
body as having the authority to rule on such conflicts, so that Cuba, too,
is considered to have established the judicial system of monist jurisdiction:
Constitutions of 1869, 1878, 1895, 1897, 1901, 1940, 1952, 1959, 1976
(with the amendment of 1992 and 2002). In Brazil, the Constitutions that
followed the proclamation of the Republic, those of 1891, 1934, 1937,
1945, 1967, 1969 and 1988, all adopted the judicial system of monist ju-
risdiction.

5. Monist Judicial Jurisdiction (Limited Period): Colombia, Guatemala,
Dominican Republic

Colombia (1821-1886), Guatemala (1824-1927) and the Dominican Re-
public (1854-1874, 1880-2010) experienced the undivided judicial system
for a limited period of time.

The Colombian Constitutions of 1821, 1830, 1832, 1843, 1853, 1858
and 1863 do not refer to administrative litigation, which suggests that the
Judiciary, in that period, exercised an undivided jurisdiction, including,
within its area of authority, jurisdiction over conflicts of public interest
involving the administrative authorities. The Constitution of 1830,' in
particular, established the authority of the High Court of Justice to try any
case involving contracts or transactions with the Executive Branch, which
confirms the existence of a judicial system of monist jurisdiction that is
inclined to settle private law disputes with public administrative authori-
ties, while excluding from judicial evaluation matters of administrative law,

11

RaMON A. Huapraya TAPIA, TRATADO DEL PROCESSO CONTENCIOSO ADMINISTRATIVE [ TREATISE
ON ADMINISTRATIVE PROCEDURE] 335 (2006).

112 ConsT. oF EL SALVADOR (1939) art. 77.17.

113 ConsT. oF EL SALVADOR (1944) art. 75.17.

114 ConsT. oF EL SALVADOR (1950) art. 46.13.

115 ConsT. oF EL SALVADOR (1962) art. 47.13.

116 ConsT. oF EL SALvADOR (1983) art. 131.31.

7 ConsT. oF CuBa (1934) art. 80.

18 Consr. oF CuBa (1935) art 86.

19 Consr. or CoLomsia (1830) art. 110.1.
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which are considered to fall exclusively within the scope of the Executive.
That rule was maintained with minor alterations in the Constitutions of
1832,'20 1858"! and 1863.'%

In Guatemala, the Constitutions of 1824, 1825,1879 and 1921 do not
establish any specific body with the authority to rule on conflicts involving
the administrative authorities; it is therefore presumed to have a system of
undivided jurisdiction system; the Constitution of 1839 refers to adminis-
trative litigation matters as one of the subject areas under the authority of
the courts.'?

In the Dominican Republic, the monist judicial jurisdiction, generally
concentrated in the Supreme Court, predominated through much of its
constitutional history (Constitutions of 27 February 1854,'>* 10 December
1854,125 1858, 1865,'¢ 1866,'%7 1872,128 1877, 1880,'* 1881,130 1887,13!
1884,'32 1896,'33 1906,"3* 1908, 1924, 1934, 1942, 1955, 1960, 1961,
1963, 1966, 1994 and 2002); the only exception was in the effective period
of the Constitutions of 1874,'3° 1878,'3¢ and 1879,'3” with a non-judicial
administrative jurisdiction, and after the Constitution of 2010,"** with a
dualist judicial jurisdiction.

6. Monist Judicial Jurisdiction (Intermittent Periods): Nicaragua, Honduras,
Ecuador, Panama, Bolivia

Another group of countries initiated the Republic with the monist judicial
system and then searched for a different model of administrative jurisdic-
tion, subsequently returning to the original system: Nicaragua (1884-1939,

120 Const. oF CoLomsia (1832) art. 131.3.

121 Const. oF Coromia (1858) art. 49.11.

122 ConsT. oF CoLomia (1863) art. 71.8.

123 CoNsT. OF GUATEMALA (1839) art. 32.1.

124 ConsT. oF DomiNIcaN RepUBLIC, February 27 1854, art. 100.6.
125 ConsT. oF DoMINICAN REpUBLIC, December 10 1854, art. 45.6.
126 ConsT. oF DomiNicaN RepuBLIC (1865) art. 87.5.

127 ConsT. oF DomiNicaN RepuBLic (1866) art. 70.7.

128 ConsT. oF DomiNicaN RepuBLIC (1872) art. 45.6.

129 ConsT. oF DominicaN RepusLic (1880) art. 67.11.

130 Const. oF DominicaN RepusLic (1881) art. 70.11.

131 ConsT. oF DomiNicaN RepusLic (1887) art. 69.10.

132 ConsT. oF DomiNicAN RepUBLIC (1884) art 134.8.

133 ConsT. oF DomiNicaN RepusLic (1896) art. 69.10.

13 ConsT. oF DomiNicaN RepusLic (1906) art. 66.10.

135 ConsT. oF DomiNicaN RepusLic (1874) art. 71.7.

136 ConsTt. oF DomiNicaN RepusLic (1878) art. 22.8.

137 ConsT. oF DomiNicaN RepuBLic (1879) art. 22.8.

138 ConsTt. oF DomiNicaN RepusLic (2010) arts. 164-67.
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1948-1974, 1979-), Honduras (1825-1965, 1982-), Ecuador (1830-1929,
1992-), Panama (1841-1863, 1904-) and Bolivia (1826-1861, 1878-).1%

In Nicaragua, the monist judicial system was in effect in the Constitu-
tions of the years 1884,'4° 1826, 1838, 1842, 1848, 1854, 1858, 1893 (until
the advent of the Constitution of 1898), 1905, 1911, 1912, 1913 (until the
advent of the Constitution of 1939), 1948, 1950 (until the advent of the
Constitution of 1974), 1979, 1987, 1995 (Constitutional Amendment, pro-
viding for a specialisation in administrative litigation within the Supreme
Court) " and 2014 (Constitutional Amendment, granting the Supreme
Court jurisdiction over administrative litigation) 12,

The judicial system of monist jurisdiction was in force in the Consti-
tutions of Honduras of 1825, 1831, 1839, 1848, 1865, 1873, 1880, 1894,
1904, 1924, 1936, 1957 and 1982, which were silent about administrative
litigation; the only exception was the Constitution of 1965, which insti-
tuted a court that was autonomous vis-a-vis the Judiciary.'*

In Ecuador, the Constitutions of 1830, 1835, 1843, 1851, 1852, 1861,
1869, 1878, 1884, 1897 and 1906 provided general rules about the Judici-
ary but without any mention of the state bodies responsible for administra-
tive dispute resolution. Such silence was no doubt motivated by the desire
of the constituent assembly to set up a judicial system of monist jurisdic-
tion to resolve issues involving administrative authorities a system which
remained in effect until the advent of the Constitution of 1929.

The Constitutional Amendment of 1992 established that administra-
tive litigation is to be ruled on by a judicial body to be defined by law and
that the Supreme Court will have the authority to deliver a final binding
judgement in case of appeals from lower courts, as confirmed by the Con-
stitution of 1998'*: the monist judicial system was re-established in Ecua-
dor in light of the Constitution. With the same orientation, the Constitution
of 2008 stipulated that the acts of public powers could be challenged in

139 See José Mario Serrate Paz, Andlisis y Evaluacion del Proyecto de Ley del Proceso

Contencioso Administrativo en Bolivia [Analysis and Evaluation of the Draft Law of

Administrative Proceedings in Bolivia], in HERNANDEZ-MENDIBLE, supra note 105, at

1233 (2007).

A constitution according to which it was legal to bring proceedings against the Execu-

tive (Constitution of Nicaragua (1884) art. 191).

CONST. OF NICARAGUA (1884), art. 163, CoNsT. oF NICARAGUA (1987) art. 163 as amend-

ed by the constitutional amendment of 1995.

142 ConsT. oF NicaraGUA (1884), art. 163, ConsT. oF NicARAGUA (1987) art. 163 as amend-
ed by the constitutional amendment of 2014.
See, generally, RepuBLicA DE NicARAGUA. Sala de lo Contencioso Administrativo. Ante-
cedentes y Creacion de la Sala de lo Contencioso Administrativo [Administrative Law
Division of the Courts: History and Creation of Administrative Litigation] available at:
< http://bit.ly/15XqPMX>.

143 Const. oF HoNDURAS (1965), art. 210(c).

144 Const. oF Ecuapor (1998), art. 196; art. 197.
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administrative and judicial fora, and prohibited the Executive and Legisla-
tive Branches from exercising jurisdictional functions. '**

In Panama, the judicial system of monist jurisdiction prevailed in the pe-
riod from 1841 to 1863 (Constitutions of 1841, 1853 and 1855), from 1904
to 1941 (Constitution of 1904, until the advent of the Constitution of 1941);
starting from the Constitutional Amendment of 1956,'* jurisdiction over ad-
ministrative litigation was indicated as one of the functions of the Supreme
Court (Constitution of 1972'* and the Amendments of 1983'% and 20045,

In Bolivia, administrative jurisdiction was exercised by a unified judi-
cial system throughout most of its constitutional history, during the effec-
tive periods of the Constitutions of 1826, 1831, 1834, 1839, 1843, 1851,
1868, 1878, 1880, 1938, 1945, 1947, 1967, 1994, 2004, 2008 and 2009.
A system of non-judicial administrative jurisdiction was found only under
the Constitutions of 1868 and 1871. In the Constitution of 2004, express
reference is made to the judicial unity of the system and the function of
resolving administrative litigation and disputes is assigned to the courts,
judges and Supreme Court. 1!

7. Monist Judicial Jurisdiction (Currently in Effect and with Specialised
Bodies): Chile, Argentina, Venezuela, Paraguay, Mexico, Costa Rica, Peru,
El Salvador, Cuba, Bolivia, Brazil, Panama, Nicaragua, Honduras and
Ecuador

In general, in the countries that maintained the monist judicial system
(Chile, Argentina, Venezuela, Paraguay, Mexico, Costa Rica, Peru, El Sal-
vador, Cuba, Bolivia, Brazil, Panama, Nicaragua, Honduras and Ecuador),
it developed with a certain level of specialisation, both in the level of court
(trial and appellate levels) and a special section within the Supreme Court.
Such is the example of Chile, whose Constitution of 1925 called for the
creation by law of administrative courts in the Judicial Branch, and whose
Constitution of 1980'%* directed the courts created by law to evaluate in-
dividual claims against the administrative authorities, despite the fact that,
in both cases, it was merely an attempt at constitutional norm, which never
became a reality.!**

145 ConsT.0oF ECUADOR (2008), art. 188.3; art. 173.

146 ConsT. oF PANAMA (1841), art. 109.5.

147 Legislative Act 2 of Oct. 25, 1956. See Hovos, supra note 72.

148 CoNsT. OF PANAMA (1972), art. 188.2.

149 ConsT. oF PANAMA (1972), art. 203.2 (with the Constitutional Amendment of 1983).

150 ConsT. oF PaNAMA (1972), art. 206.2 (with the Constitutional Amendment of 2004).

151 ConsT oF BoLivia (2004), arts. 116.3 & 118.4 & 7.

152 Consrt. oF CHILE, (1925), art. 87.

153 ConsT.0F CHILE 1925, art. 38.2.

134 See Alejandro Vergara Blanco, Panorama General del Derecho Administrativo Chile-
no [General Overview of Chilean Administrative Law], EL DERECHO ADMINISTRATIVO
IBEROAMERICANO [Ibero-American Administrative Law] 2005, at 159-61.
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We could also mention Argentina, with the administrative justice of
the Province of Buenos Aires, which provides for special sections in courts
of the first and second instances'”®, and Brazil, currently with the Federal
Justice System, with authority to rule on administrative cases of interest
to the Federal Government, the state courts of first instance (courts of the
State Treasury [Fazenda Piblica] and Executable Tax Debt [Divida Atival)
and the specialised public-law divisions of the Supreme Court (Superior
Tribunal de Justica). 5

Other examples include Venezuela, with the Constitutions of 1961 and
1999, granting administrative jurisdiction to the courts defined by law;!s”
Nicaragua, in the periods of 1898 to 1905, with the federal courts,'*® from
1948 to 1979, with the courts and judges of the Republic,'’ and the Con-
stitution of 1987, with the Amendments of 1995 and 2014 (Constitutional
Amendment establishing a special section for administrative litigation in
the Supreme Court),'® and Costa Rica, with administrative courts, in ac-
cordance with the Constitution of 1949.1¢!

H. DEVELOPMENTAL AND COMPARATIVE FRAMEWORK OF THE
AUTONOMOUS ADMINISTRATIVE JURISDICTION UNDER THE LATIN
AMERICAN CONSTITUTIONS

The evolutionary pattern in Latin America in the 19™ and 20 Centuries may
be displayed according to the basis of the four models of administrative juris-
diction identified.

155 See HECTOR A. MAIRAL, CONTROL JUDICIAL DE LA ADMINISTRACION PUBLICA [JUDICIAL RE-
VIEW OF PUBLIC ADMINISTRATIVE AUTHORITIES], vol.1, 1984, at 124-26.

156 Consr. oF BraziL (1988), art. 109 §I; see also Internal Regulations of the Superior Court of
Justice, at § 1°; Internal Regulations of the Federal Regional Court of the 2d Region, at arts. 2°
1IL, § 4°, & 13 1IL; Lei de Organizacdo e Divisdo Judicidrias [Judicial Division and Organiza-
tion Act of the State of Rio de Janeiro], State Law 6.956/2015, at arts. 44 and 45 III.

157 CONSTITUCION DE LA REPUBLICA BOLIVARIANA DE VENEZUELA 1979, art. 206; see also
CONSTITUCION DE LA REPUBLICA BOLIVARIANA DE VENEZUELA 1999, art. 259; ALLaN R.
BREWER-CARRIAS, INSTITUICIONES PoOLiTICAS Y CONSTITUCIONALES. [POLITICAL AND CONSTI-
TUTIONAL INsTITUTIONS] VOl.7, 12-14, 19 (1997).

158 ConsT. oF NICARAGUA (1898), art. 128; see also The Federal Courts of the Constitution
of 1898 (which were to reappear later under the name of Courts of the Republic [from
1948 to 1979] do not consist in a specialised jurisdiction but rather in judicial bodies
having jurisdiction of cases of federal interest, on the model of what always happened
in Brazilian constitutional law from 1891).

159 ConsT. OF NICARAGUA (1948), art. 217; see also CONST. OF NICARAGUA (1950), art. 233;
CoNsT. OF NIcARAGUA (1974), art. 311.

160 ConsT. OF NICARAGUA (1987), art. 163; see also CoNnsT. OF NICARAGUA (2014), art. 163.

(with the Constitutional Amendment of 1995).

ConsT. oF CosTA Rica (1949), art. 173.2; see also ENRIQUE Rojas FRaNcO, COMENTARIOS

AL CopiGo PrOCESAL CONTENCIOSO ADMINISTRATIVO [COMMENTS ON THE CODE OF PROCE-

DURE OF ADMINISTRATIVE LITIGATION] 18 (2008).
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EVOLUTION OF THE AUTONOMOUS ADMINISTRATIVE JURISDIC-
TION IN THE LATIN-AMERICAN CONSTITUTIONS

1. JUDICIAL JURISDICTION

Monist/unified-jurisdiction (body or
court in a non-specialised judicial struc-
ture, with a constitutional basis)

1811- : Chile

1811- : Argentina

1811- : Venezuela

1813- : Paraguay

1818-: Mexico*

1821-1886: Colombia

1821- : Costa Rica

1823- : Peru

1824- : El Salvador

1824-1927: Guatemala

1825-1965: Honduras

1826-1861: Bolivia

1830-1929: Ecuador

1830-1934: Uruguay

1841-1863: Panama

1854-1874: Dominican Republic

1868-1871: Bolivia

1869- : Cuba

1878- : Bolivia

1880-2010: Dominican Republic

1884-1939: Nicaragua

1891- : Brazil

1948-1974: Nicaragua

1956- : Panama

1979- : Nicaragua

1982- : Honduras

1992- : Ecuador

Dualist jurisdiction (body or court in a
specialised judicial structure with a con-
stitutional basis)

Single Supreme Court (body or court in a
specialised structure and subject to a Su-
preme Court of another structure)

1939-1948: Nicaragua

1941-1945: Panama

1979-1992: Ecuador

1945- : Guatemala

1974-1979: Nicaragua

2010- : Dominican Republic

269

Administrative Supreme Court (body
or court and a Supreme Court in a spe-
cialised structure)

1914- : Colombia

2. NON-JUDICIAL JURISDICTION

Autonomous (body or court in a non-
judicial structure, with a constitutional
basis and autonomous from the chal-
lenged authority)

1861-1868: Bolivia

1863-1904: Panama

1871-1878: Bolivia

1874-1880: Dominican Republic

1886-1914: Colombia

1927-1945: Guatemala

1929-1979: Ecuador

1934- : Uruguay

1937- : Mexico™

1945-1956: Panama

Non-autonomous (body or court in a
non-judicial structure, with a constitu-
tional basis, and non-autonomous vis-
a-vis the challenged authority)

3. HYBRID JURISDICTION
(NON-JUDICIAL AND JUDI-
CIAL)

Autonomous (body or court in a non-
judicial structure, with a constitutional
basis and autonomous from the chal-
lenged authority and subject to a judi-
cial body or court)

1965-1982: Honduras

Non-autonomous (body or court in a
non-judicial structure, with a constitu-
tional basis, non-autonomous vis-a-vis
the challenged authority and subject to
a judicial body or court)
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III. ADMINISTRATIVE DECISIONS PRECEDED BY DUE
PROCESS OF LAw

A. SIGNs oF U.S. DUE PROCESS OF LAW IN LATIN AMERICA: THE 5™
(1791) anDp 14™ (1868) AMENDMENTS OF THE U.S.CONSTITUTION

The predominance of the monist judicial system is not the only sign of U.S.
influence to be found in the administrative justice systems of Latin-American
countries; the expression due process of law, which was first provided for in
the United States by the Bill of Rights (1791 Amendment to the U.S. Consti-
tution), started to become incorporated in a number of different Latin-Amer-
ican constitutions and laws in the latter half of the 20% Century. Such is the
case with Argentina, Bolivia, Brazil, Chile, Colombia, Ecuador, Guatemala,
Mexico, Nicaragua, Peru, the Dominican Republic, Uruguay and Venezuela.

However, due process of law, which has been described in common
law countries as procedural guarantees prior to administrative decisions
that impose restrictions on individual rights,'®? has taken on a quite differ-
ent form in Latin America.

The Fifth Amendment of 1791 to the U.S. Constitution reads as follows: 163

no person shall be held to answer for a capital, or otherwise infamous
crime, unless on a presentment or indictment of a Grand Jury, except in
cases arising in the land or naval forces, or in the Militia, when in actual
service in time of War or public danger; nor shall any person be subject
for the same offence to be twice put in jeopardy of life or limb; nor shall
be compelled in any criminal case to be a witness against himself, nor be
deprived of life, liberty, or property, without due process of law; nor shall
private property be taken for public use, without just compensation. ¢*

The Fourteenth Amendment of 1868 has a similar orientation in Section 1:

[...] No State shall make or enforce any law which shall abridge the privi-
leges or immunities of citizens of the United States; nor shall any State de-
prive any person of life, liberty, or property, without due process of law; nor
deny to any person within its jurisdiction the equal protection of the laws.!®’

192 See, Murray’s Lessee v. Hoboken Land & Inprovement Co., 59 U.S. 272 (1856); Gold-
berg v. Kelly, 397 U.S. 254 (1970); see also, Administrative Procedure Act §2, 5 U.S.C
§§ 551-559 (1946)

163 U.S. Const. amend. VI, §3.

164 Before the Constitution of 1787, local laws had already provided a similar rule: Acts of
Connecticut (Revision of 1784, p. 198), of Pennsylvania, 1782 (2 Laws of Penn. 13); of
South Carolina, 1788 (5 Stats. of S.C. 55); New York, 1788 (1 Jones & Varick'’s Laws,
34); see also 1 Henning's Stats. of Virginia, 319, 343; 12 id. 562; Laws of Vermont
(1797, 1800), 340 (emphasis added).

165 U.S. Const. amend. XIV, §2. (emphasis added)
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B. ORIGIN oF DUE PROCESS OF Law: MAGNA CARTA OF 1215, LIBERTY
oF SupjEcT AcT (28 EDWARD 3) OF 1354, OBSERVANCE OF DUE PROCESS
ofF Law Act (42 EDWARD 3) OF 1368

These laws are rooted in Article 39 of the Magna Carta of 1215, whose
main legacy has been the rule that a judgement must precede enforcement
of penalties:

No free man shall be seized or imprisoned, or stripped of his rights or
possessions, or outlawed or exiled, or deprived of his standing in any
way, nor will we proceed with force against him, or send others to do
so, except by the lawful judgment of his equals or by the law of the land
(emphasis added)!¢.1¢”

The expression due process of law is found for the first time in the Liberty
of Subject Act (28 Edward 3), de 1354, which reads as follows, verbatim:
“No man of what estate or condition that he be, shall be put out of land
or tenement, nor taken, nor imprisoned, nor disinherited, nor put to death,
without being brought in answer by due process of the law”. '%® A few years
later, in 1368, the term reappears in Observance of Due Process of Law Act
(42 Edward 3):

At the request of the Commons by their petitions put forth in this Parlia-
ment, to eschew the mischiefs and damages done to divers of his Com-
mons by false accusers, which often times have made their accusations
more for revenge and singular benefit than for the profit of the King, or
of his people, which accused persons, some have been taken and caused
to come before the King’s council by writ, and otherwise upon grievous
pain against the law, it is assented and accorded, for the good governance
of the Commons, that no man be put to answer without presentment
before justices or matter of record or by due process and writ original,
according to the old law of the land; and if any thing from henceforth be
done to the contrary, it shall be void in the law, and holden for error.'®®

1% Translation available from the The British Library Board. Available at: <http://bit.
ly/1zrb39g>. Original text in Latin: “Nullus liber homo capiatur vel imprisonetur, aut
disseisiatur, aut utlagetur, aut exuletur, aut aliquo modo destruatur, nec super eum
ibimus, nec super eum mittemus, nisi per legale judicium parium suorum vel per legem
terrae”.

167 JouN LACKLAND, MAGNA CARTA: A COMMENTARY ON THE GREAT CHARTER OF KING JOHN

Wirth AN HistoricaL INTRODUCTION 377 (William Sharp McKechnie, 29 ed. 1914).

LiBerTY OF SuBJECT AcT (28 Edward 3). On this subject, see FREDERIC JESUP STIMSON, THE

Law oF THE FEDERAL AND STATE CONSTITUTIONS OF THE UNITED STATES: WITH AN HISTORICAL

Stupy oF THEIR PRINCIPLES, A CHRONOLOGICAL TABLE OF ENGLISH SOCIAL LEGISLATION, AND

A COMPARATIVE DIGEST OF THE CONSTITUTIONS OF THE FORTY-S1X STATES 32 (1908).

19 OBSERVANCE OF DUE PrOCESS OF Law (1368).
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C. RIGHT TO A FAIR TRIAL ON THE INTERNATIONAL SCENE: DECLARATION
OF THE RIGHTS OF MAN AND OF THE CITIZEN OF 1789 (DECLARATION
DES DRrRoiITs DE L’HOMME ET DU CITOYEN), UNIVERSAL DECLARATION OF
HuMaN RiGHTS oF 1948, EUROPEAN HUMAN RiGHTS CONVENTION OF
1950, INTERNATIONAL COVENANT ON PoOLITICAL AND Cr1viL. RIGHTS OF
1966, AFrRICAN CHARTER ON HUMAN AND PEOPLES’ RIGHTS OF 1981,
CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION OF 2000,
AMERICAN CONVENTION ON HUMAN RIGHTS OoF 1969

In fact, due process of law, from the procedural point of view, in the genu-
ine sense of common law, has never had any exact equivalent in Continen-
tal European law or other international and regional legal systems. It is
even confused with effective judicial protection or the right to a fair trial.'’"°

The [French] Declaration of the Rights of Man and of the Citizen
of 1789 had a tremendous impact on Continental European public law;
although its origins may be associated with the declarations of the North
American colonies,'”! the fact is that it did not enshrine due process of law
prior to administrative decisions; rather, it merely declares in Article 7 that
the Judge’s actions are bound by the existing statutes (“No man may be ac-
cused, arrested or detained except in the cases determined by the Law, and
following the procedure that it has prescribed”),'”? in contrast to Article 12
of the Massachusetts Constitution of 1780, which extends the prohibition
to cases of deprivation of property without a previous fail trial.'”

170" See Osvaldo Alfredo Gozaini, EI Debido Proceso Constitucional: Reglas Para el Con-
trol de los Poderes Desde la Magistratura Constitucional [Constitutional Due Pro-
cess: Rules for the Control of Powers From Constitutional Court Judges] 7 REvISTA
MEexicaNa DE DERECHO CONSTITUCIONAL (2002). See also Gonzalo Garcia Pino & Pablo
Contreras Vasquez, El Derecho a la Tutela Judicial y al Debido Proceso en la Juris-
prudencia del Tribunal Constitucional Chileno [The Right to Judicial Protection and
Due Process in the Case Law of the Chilean Constitutional Court] 11(2) Estubpios
CONSTITUCIONALES [CONSTITUTIONAL STUDIES] 229-82 (2013). See also, Luiz Guilherme
Marinoni & Daniel Mitidiero, Direitos Fundamentais Processuais [Fundamental Pro-
cedural Rights] in Curso DE DIREITO CONSTITUCIONAL [COURSE IN CONSTITUTIONAL LAw]
615 (Ingo Wolfgang Sarlet et al., 2012).

GEORG JELLINEK, THE DECLARATION OF THE RIGHTS OF MAN AND OF CITIZENS: A CONTRIBU-
TION TO MODERN CONSTITUTIONAL HisTory 2-7, 13-21 (1901).

“Nul ne peut étre homme accusé, arrété, ni détenu que dans les cas determinés par la
loi et selon les formes qu’elle a prescrites. Ceux sollicitent qui, expediente, exécutent
ou font exécuter des ordres arbitraires, doivent étre punis; Mais tout citoyen appelé ou
saisi en vertu de la loi doit obéir a I’instant; il se rend coupable par sa résistance.”
“No subject shall be held to answer for any crimes or no offence until the same is fully
and plainly, substantially and formally, described to him; or be compelled to accuse,
or furnish evidence against himself; and every subject shall have a right to produce all
proofs that may be favorable to him; to meet the witnesses against him face to face, and
to be fully heard in his defence by himself, or his counsel at his election. And no subject
shall be arrested, imprisoned, despoiled, or deprived of his property, immunities, or
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Similarly to the French Declaration of 1789, in the [United Nations]
Universal Declaration of Human Rights (1948), the previous fair trial as
a prerequisite for enforcement of state actions restricting individual rights
is limited to criminal charges. On other matters, the Declaration of 1948
refers to a fair defence for the determination of rights and obligations of
individuals, which amounts to declaring the right to judicial protection for
conflict-resolution.”*

And that is the predominant perspective in subsequent international
conventions on what, in common law, was originally considered procedural
due process of law. If, according to the letter of the U.S. Constitution, it was
considered necessary for the jurisdiction (fair trial) to precede state deci-
sions restricting any kind of individual rights (criminal charges, restriction
on property rights, etc.), under the international norms, with a discreet but
meaningful change in wording, only criminal charges require a previous
fair trial.'”’

The fact that the international norms generally refer to “determina-
tion” (recognition) of rights, for the purposes of being submitted to an
autonomous and impartial tribunal, does not necessarily require a trial that
must be prior to the administrative decisions restricting individual rights.

The European Convention on Human Rights (1950) contains the fol-
lowing passage:

In the determination of his civil rights and obligations or of any crimi-
nal charge against him, everyone is entitled to a fair and public hearing
within a reasonable time by an autonomous and impartial tribunal es-
tablished by law.”17¢

The International Covenant on Civil and Political Rights (1966) provides as
follows:

privileges, put out of the protection of the law, exiled or deprived of his life, liberty, or
estate, but by the judgment of his peers, or the law of the land.”

UNIVERSAL DECLARATION OF HUMAN RiGHTS, ART. 10 (1948). (Everyone is entitled in full
equality to a fair and public hearing by an autonomous and impartial tribunal, in the
determination of his rights and obligations and of any criminal charge against him).
The principle audi et alteram partem is considered to be a common law principle
of fundamental natural justice in criminal law which was subsequently extended to
disciplinary administrative sanctions in Continental Europe, which became known
with the Téry Decisions (Conseil d Etat, 20.6.1913, S. Téry. Available at: <http:/bit.
ly/1IKw6kWd>), and with the Higher Administrative Court of Saxony (SdchsOVG,
Decision of 24 Oct. 1908, Jahrbuch, vol. 13 p. 97). See Aldo Sandulli, et al. /I Pro-
cedimento in CorsO DI DIRITTO AMMINISTRATIVO. [ADMINISTRATIVE Law COURSE] vol 4.
DiriTT0 AMMINISTRATIVO COMPARATOR [ COMPARATIVE ADMINSTRATIVE Law] 111, 113, 132
(Sabino Cassese ed., 2007).

176 EUROPEAN CONVENTION ON HUMAN RIGHTS OF 1950. ART. 6.1. (1950).
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In the determination of any criminal charge against him, or of his rights
and obligations in a suit at law, everyone shall be entitled to a fair and
public hearing by a competent, autonomous and impartial tribunal es-
tablished by law.!””

The African Charter of Human and Peoples’ Rights (1981) maintains that
“Every individual shall have the right to have his cause heard”.

The Charter of Fundamental Rights of the European Union (2000)
provides that “everyone whose rights and freedoms guaranteed by the law
of the Union are violated has the right to an effective remedy before a tri-
bunal”, and that:

everyone is entitled to a fair and public hearing within a reasonable time
by a fair and autonomous and impartial tribunal previously established
by law. Everyone shall have the possibility of being advised, defended
and represented.!”®

Finally, in the American Convention on Human Rights (1969), Article 8 on
the Right to a Fair Trial provides as follows:

Every person has the right to a hearing, with due guarantees and within
a reasonable time, by a competent, autonomous, and impartial tribunal,
previously established by law, in the substantiation of any accusation of
a criminal nature made against him or for the determination of his rights
and obligations of a civil, labor, fiscal, or any other nature'”.

In fact, Article 8.1 of the American Convention follows the international
trend and departs from the concept originating in common law to the effect
due process of law is a set of prior procedural guarantees that must neces-
sarily be prior to any public action restricting individual rights and thus
limiting itself to criminal charges.

D. ADMINISTRATIVE DUE PROCESS OF LAW IN LATIN-AMERICAN
CONSTITUTIONS AND LAWS

In recent years, various Latin-American constitutional norms have started
to make general references to due process of law, which usually conceive of
it as inherent not just in judicial actions but also in administrative actions,
apparently in keeping with the spirit of the US Constitutional Amendments
of 1791 and 1868.

77 Art. 14.
178 EU CHARTER OF FUNDAMENTAL RTs., art. 47.
179" AM. CONVENTION ON HuM. RS, art. 8.1.
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Article 29 of the Colombian Constitution 1991 establishes that “due
process is applicable to every class of judicial and administrative action”;
According to Article 5 of the Brazilian Constitution of 1988, “no one shall
be deprived of freedom or of his assets without due process of law” (sub-
section LIV), and “litigants in judicial or administrative proceedings and
the accused in general shall be assured adversary proceedings and a full
defence, with the associated means and resources” (subsection LV).

According to Article 49 of the Venezuelan Constitution of 1999, “due
process is applicable to all judicial and administrative acts |[...]”; in the Do-
minican Republic, Article 69 of the Constitution of 2010 refers to “effective
judicial protection and due process [...]” and subsection 10 stipulates that
“the rules of due process shall apply to every type of judicial and adminis-
trative acts”.

Article 34 of the Nicaraguan Constitution of 1995 specifies that:

everyone is a proceeding has the right, under equal conditions, to due
process and effective judicial protection and, as part of these, the follow-
ing minimum guarantees ... The minimum guarantees established in due
process and effective judicial protection in this trial are applicable to the
administrative and judicial proceedings. (emphasis added)

In Ecuador, Article 23.27 of the Constitution of 1998 provides that “the
minimum guarantees established in due process and in effective judicial
protection in this article applicable to administrative and judicial proceed-
ings”; in the Constitution of 2008, Article 169 reads as follows:

The procedural system is a means of achieving justice. The procedural
rules shall establish the principles of simplified, uniform, effective, im-
mediate, speedy and economic trials, and shall apply the guarantees of
due process. Justice shall not be sacrificed for the mere omission of for-
malities.

Article 76 of the Constitution of 2008, in turn, establishes that:

In every proceeding that determines any type of rights and obligations,
the right of due process shall be ensured, which shall include the follow-
ing basic guarantees: 1. It is the responsibility of every administrative or
judicial authority to ensure compliance with the applicable laws and the
rights of the parties. (emphasis added)

In the following section, we shall discuss countries that generally provide
for due process of law. Mexico, in Article 18 of the Constitution of 1917,
requires that “the guarantee of due process be observed in all procedures
applied to adolescents”; in Bolivia, with the Constitution of 2008, Article
115 11, stipulates that “the State guarantees the right to due process, and
a universal, speedy, timely, free, and transparent system of justice and de-
fence, without delays”; or Chile, with Article 19 of the Constitution of
1980, provides that:
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every judgement by a body that exercises jurisdiction must be based on
a duly processed prior proceeding. Legislators are therefore always re-
sponsible for establishing guarantees of a rational and fair procedures
and investigation.

Article 139 of the Peruvian Constitution of 1993 refers to “observance of
due process and jurisdictional protection [...]”; and, finally, in Guatemala,
Article 53 of the Constitution of 1965 includes a general provision accord-
ing no one may be deprived of property without due process of law; and,
Article 12 of the current Constitution of 1985 refers to due process of law
as follows:

right to defence: the defence of the individual and of his rights is invio-
lable. No one maybe convicted or deprived of his rights without having
been summoned, heard or convicted in a legal proceeding before a prede-
termined competent tribunal or judge. (emphasis added)

Regarding legislation, Argentina is worth mentioning, with its Law
19.549/72 (Ley de procedimientos administrativos), which provides, in Ar-
ticle 1 (f) that individuals involved in administrative procedures have the
right to procedural due process; in Uruguay, with its Article 5 of the Ley de
procedimientos administrativos, according to which individuals involved in
administrative procedures enjoy the rights and guarantees inherent in due
process.

E. CaSe Law or THE EUROPEAN AND INTER-AMERICAN COURTS OF
HuMAN RIGHTS: INDEPENDENCE AND IMPARTIALITY IN NON-JUDICIAL
ADMINISTRATIVE PROCEEDINGS, AND DUE PROCESS OF LAW PRIOR TO

ADMINISTRATIVE DECISIONS

In fact, there are many points in common between procedural due process
of law, in the form in which it evolved in the United States, and the right
to a fair trial of the European Convention of Human Rights, especially the
fact that both of them are applicable to administrative cases, as originally
provided for by U.S. constitutional law.

In that respect, despite the controversy surrounding the expression
civil rights and obligations in Article 6.1 of the Human Rights Convention
in relation to administrative law conflicts, the European has interpreted this
clause to be binding not only on the courts:

the Court is not prevented from qualifying a particular domestic body,
outside the domestic judiciary, as a “court” for the purpose of the Vilho
Eskelinen test. An administrative or parliamentary body may be viewed
as a “court” in the substantive sense of the term, thereby rendering
Article 6 applicable to civil servants’ disputes. The conclusion as to the
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applicability of Article 6 is, however, without prejudice to the question of
how procedural guarantees were complied with in such proceedings.!s

The Inter-American Court of Human Rights follows the same orientation
as the European Court: it interprets the expression “Garantias Judiciales”
or Judicial guarantees (translated as “Right to a Fair Trial” in the official
English version) contained in the title of Article 8 of the Inter-American
Convention does not prevent other state bodies unrelated to the Judiciary
from trying the merits of the case and from [being required to] observe the
guarantees of due process of law.!$!

When examining a decision of the Uruguayan Administrative Court,
the Inter-American Court point out that:

it was very specific and precise in establishing that certain components of
the guarantees necessary for ensuring due process are also applicable to
in the non-judicial sphere in a context in which issues related to personal
rights may be under discussion. Thus, the Court has understood in its
previous case law that the characteristics of impartiality and independ-
ence [...] should be mandatory for any body in charge of ruling on the
rights and obligations of individuals. With that in mind, [...] they should
not only correspond to strictly jurisdictional bodies but the provisions
of Article 8.1 of the Convention are also applicable to administrative
decisions.'®?)

There is one characteristic of due process of law, however, conceived in
1792, that is irreconcilable with the right to a fair trial [processo efetivo],
as interpreted by the European Court, that is of great importance for un-
derstanding the current stage of administrative justice in the Latin America:
the prior nature of procedural due process of law. It does not form part of
the legal tradition of Continental Europe or of Latin-American administra-
tive law: the existence of a proceeding (trial) that is conducted under the
responsibility of an autonomous or quasi-judicial administrative authority
and generally precedes the enforcement of the relevant administrative de-
cision.!?

180 Volkov v. Ukraine, 2010 Eur. Ct. H.R. 1. Along the same lines (as a paradigm). Es-
kelinen v. Finland. 2007 Eur. Ct. H.R. 1, See RENE CHaprus, DroiT Du CONTENTIEUX
ADMINISTRATIVE [LAW OF ADMINISTRATIVE DispuTes] 136-38 (12% ed. 2006). See also
SErGIO BARTOLE ET AL., COMMENTARIO BREVE ALLA CONVENZIONE EUROPEA PER LA SAL-
VAGUARDIA DEI DIRITTI DELL "UMO E DELLE LIBERTA FONDAMENTALI. [SHORT COMMENTARY
ON THE EUROPEAN CONVENTION FOR THE PROTECTION OF HUMAN RIGHTS AND FUNDAMENTAL
Freepowms] 176 (2012); BArrRETO, supra note 30.

Constitutional Court v. Peru, Judgment of 31 Jan. 2001. 01. Series C No. 142.

182 Vélez Loor v. Panama, Preliminary Defences, Merits, Damages and Costs, Judgment,
Inter-Am. Ct. H.R. (ser. C) No. 218, 4 108 (Nov. 23, 2010) (emphasis added).

See Asimow, supra note 9.
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A debate is therefore necessary, at the current state of Continental-
European law, in order to discuss whether due process of law should be
considered an integral part of administrative actions restricting individual
rights (initial administrative decisions) or should only be considered to
form part of the decisions (judicial or non-judicial decisions) that settle
conflicts concerning administrative actions that have already restricted an
individual’s rights or are in the process of doing.

According to the European Court case law, if the national laws pro-
vide means of appealing an administrative decision, they should be subject
to the rules of Article 6.1 of the Convention; thus, if such means are absent,
the Convention is applied only in the appellate phase, which demonstrates
that a prior proceeding is not a sine qua non for administrative decisions to
arise; moreover, if the appeal is made before the Judiciary, the independence
of the decision-making administrative authority even becomes dispensable.

In this context, the right to a fair trial implies a means of appeal rather
than a constituent element of the administrative decision. The practical dif-
ference is substantial: while under the system of a right to a fair trial, the
challenged administrative decision only ceased to be effective ab initio in
the case of periculum in mora and fumus boni iuris (for which the claimant
bears the burden of proof), in an interim relief measure, under the system
of due process of law, the administrative decision does not enter into effect
until after the completion of the preliminary proceeding, and inversely, the
exception to that rule depends on periculum in mora and fumus boni iuris,
both of which must be proven by the the administrative authority!%4.

E  DISTINCTION BETWEEN THE JUDICIAL ADMINISTRATIVE PROCEEDING
(PROCESSO ADMINISTRATIVO JUDICIAL), NON-JUDICIAL ADMINISTRATIVE
PROCEEDING (PROCESSO ADMINISTRATIVO NAO JUDICIAL) AND
ADMINISTRATIVE PROCEDURE (PROCEDIMENTO ADMINISTRATIVO)

The Latin-American doctrine according to which prior administrative due
process (debido procedimiento administrativo) is a sine qua non for the
elaboration of administrative decisions restricting individual rights is mere-
ly rhetorical.'® That is so because such measures are most never correspond

18 See North American Cold Storage Co. v. Chicago, 211 U.S. 306 (1908).

185 Regarding the consensus in the Latino-American doctrine on the application of due
process. See AUGUSTIN GORDILLO, TRATADO DE DERECHO ADMINISTRATIVE [TREATISE ON
ADMINISTRATIVE Law] vol. 2, 284 (2004); ALLaN R. BREWER-CARIAS, PRINCIPIOS DEL PRrO-
CEDIMIENTO ADMINISTRATIVO EN AMERICA LATINA [PRINCIPLES OF ADMINISTRATIVE LAw IN
Larin AMERICA] 262 (2003); ERNESTO JINESTA, DEBIDO PROCESO EN LA SEDE ADMINIS-
TRATIVA: DERECHO ADMINISTRATIVO EN EL SIGLO XXI, [DUE PROCESS IN THE ADMINISTRA-
TIVE SPHERE] vol. 1, 581-611 (2013); Alan E., Vargas Lima, Desarrollo Jurisprudencial
de la Ley de Procedimiento Administrativo en Bolivia [Jurisprudential Development
of the Law of Administrative Procedure in Boliva] La Razon, (May 13, 2014, 12:00
AM.), http://bit.ly/150BMf7. The Model Code of Administrative Proceedings — Judi-
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to reality, from the use of the expression administrative procedimiento
(procedure) on to the claim of impartiality without independence from the
authorities!®,

Even in the late 19" Century, the administrative jurisdiction was still
confused with the administrative authorities’ power of autotutela [power to
correct its own illegal mistakes], that is to say that administrative disputes
were tried by the administrative authorities themselves.'®” Thus, the expres-
sion administrative proceeding (processo) could not be used outside the
scope of the Executive; and in some cases not even in the Executive, when
it was not capable of establishing autonomous bodies to resolve disputes.

The proceeding is inherent in the jurisdiction, and neither of them
can dispense with autonomous management in relation to the parties to
the dispute.'®® The judges’ concern for maintaining independence from the
monarchy dates back to Article 39 of the Magna Carta de 12185; it is incon-
ceivable for a judge to try his own case.

Independence was not only the spark that gave rise to administrative
justice in the 19" Century and to the development of specific administrative
law, but even today it is considered to be an element inseparable from the
jurisdictional function. Independence is expressly incorporated into a num-
ber of different national and international norms, such as the European
Convention of Human Rights (Article 6.1) and the American Convention
on Human Rights (Article 8.1).

It is therefore possible to argue that in the period in which it was
inconceivable for administrative jurisdiction to be autonomous from the
public administrative authorities, the expression processo administrativo
(administrative proceeding) was inapplicable. The expression of will of
the administrative authorities involving the citizen could be called a pro-
cedimento administrativo (administrative procedure), although that term
would be more appropriate for administrative actions that were interna
corporis or that could not place the rights or interests of individuals at risk.

cial and Non-judicial — for Ibero-America lays down principles governing due process
of law for judicial proceedings [art. 37] and implicitly for non-judicial proceedings
[arts. 6 and 7]; an administrative proceeding is considered to be any proceeding, subject
to guarantees of an adversarial hearing and a full defence, that is intended to prepare
administrative decisions that may affect the interests or rights of private citizens, as
well as any procedure in which a public- or private-law dispute arises between an ad-
ministrative authority and a citizen, or a dispute between individuals or legal entities
that may be resolved by an administrative authority [art. 3]. Grinover et al., supra note
62.

18 See S. Ferraz & A. Dallari, Processo Administrativo [Administrative Proceedings] 138

(2d ed. 2007) (Regarding the lack of independence and resulting lack of impartiality of

the authorities in the punitive proceeding).

See parts 1. B & C.(especially note 45 supra).

188 See OSKAR VON BULOW, DIE LEHRE VON DEN PROCESSEINREDEN UND DEN PROCESSVORAUSSET-
ZUNGEN [THE DOCTRINE OF PROCEDURAL DEFENCES AND PREREQUISITES FOR TRiaL] 1-12
(Emil Roth Giesen ed., 1868).
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By gaining independence vis-a-vis the administrative authorities, the
administrative jurisdiction tended to move away from the Executive, and so
did the corresponding (administrative) proceeding. In the case of an admin-
istrative jurisdiction before the Judiciary, the processo administrativo (ad-
ministrative proceeding) should be qualified by the term judicial: processo
administrativo judicial (judicial administrative proceeding).

However, the jurisdiction is not always before the Judiciary, as, for
example, in the system of non-judicial administrative jurisdiction (justice
déléguée), which currently exists in Uruguay and Mexico. According to
Monroy, “the dilemma of jurisdiction is not who exercises or personifies it
but what it fundamentally means”.'® In fact, in order for a jurisdiction to
become autonomous, it need only detach itself from the authority involved
in the conflict, and not necessarily from the Executive by means of an ad-
ministrative agency and its administrative judges as in the United States,
where procedural due process of law is sought within the Executive.!”

At any rate, in this case, the expression processo administrativo [ad-
ministrative proceeding] would be correct in relation to a non-judicial ad-
ministrative jurisdiction and, to differentiate it from a processo directed by
the judicial authorities (which would also be a fair trial), it is called a non-
judicial administrative proceeding (processo administrativo ndo judicial).

However, not infrequently in certain Latin-America legal systems the
processo administrativo is associated with situations in which there is no
autonomous jurisdiction or, more precisely, where there are no guarantees
of due process of law (a fair trial); and vice-versa: procedimento admin-
istrativo [administrative procedure] is used to refer to situations in which
there is an autonomous jurisdiction.'!

In the Brazilian legislation,'”? the expression processo administrativo
is used to characterise procedimentos insofar as the processo in Brazil,
in practice, are conducted by organisations or administrative authorities

189 JuaN F. MoNrOY GALVEZ, TEORI4 GENERAL DEL Proceso [General Theory of the Trial];
419 (2009).
1% This model of “adversarial hearing/combined function/limited judicial review,” in which
the decision-making administrative authorities belong to the Executive Branch does not
have any equivalent in Latin America; Honduras recognised a system of hybrid jurisdic-
tion from 1965 to 1982 but the administrative tribunal was autonomous vis-a-vis both the
Judiciary and the Executive. Asimow, supra note 9, at 3-32.
According to Manuel Maria Diez, “algunos autores usan los términos proceso y proce-
dimiento como sinénimos. Esta posicion es insostenible, ya que no se pueden identifi-
car ambas instituciones ignorando el problema que presentan” [“certain authors use the
terms “proceso” and “procedimiento” as synonyms. That position is untenable since
the two insitutions cannot be confused without being aware of the resulting problems].
PEDRO ABERASTURY & MARIA Rosa CiLurzo, CURSO DE PROCEDIMIENTO ADMINISTRATIVE,
17 (1998).
Leino. 9.784, de 29 de Janeiro de 1999 (Law on federal administrative proceedings).

19

19;

5}
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which lack prerrogatives to act with effective independence;'”® the Latin-
American Constitutions and laws that provide for due process of law do so
by inserting it within a declared administrative procedimento.

In Continental Europe, the expression processo administrativo (ad-
ministrative proceeding) is used to refer to the courts or to a proceeding in
progress before an autonomous or non-judicial authority: a procedimento
administrativo is a procedure that is carried out with a body that lacks au-
tonomous jurisdiction.

G. ADMINISTRATIVE DUE PROCESS PRIOR TO DECISIONS BY
ADMINISTRATIVE AUTHORITIES IN LATIN AMERICA

Administrative law in Latin America is more heavily influenced by the Eu-
ropean tradition than by the spirit of the laws of due process. In Latin
America, the system of undivided jurisdiction prevails and its courts com-
monly make up for the absence of prior due process of law by means of
broad judicial review in which those same guarantees are provided.!**In
practice, however, the logic of due process of law becomes ineffectual in the
administrative sphere.

In addition, the reality of the Latin-American administrative authori-
ties is not compatible with a system of autonomous or quasi-autonomous
authorities. The few examples are in the area of access to official infor-
mation, supported by the Model Inter-American Law on Access to Pub-
lic Information,” as in Mexico, with the Federal Institution of Infor-
mation Access and Data Protection ' in Chile, with the Transparency

19 Regarding certain obstacles in Brazil to creating truly autonomous agencies. See Vera
Scarpinella Bueno, Devido Processo Legal e a Administracdo Publica no Direito Ad-
ministrativo Norte-Americano: Uma Breve Comparagdo com o Caso Brasileiro [Due
Process of Law and Public Administrative Authorities in U.S. Administrative Law: A
Concise Comparison with the Case of Brazil] in DEVIDO PROCESSO LEGAL NA ADMINISTRA-
¢Ao PuBLIcA [DUE ProcESs oF Law IN PUBLIC ADMINISTRATIVE AUTHORITIES] 75 (Lucia Valle
Figueirido ed., 2001).

1% See TRF2, AC 2003.51.03.002508-3, Fed. App. Reporting Judge Aluisio Mendes: [...]
despite the fact that the judgement and now the decision appealed against acknowl-
edged an irregularity in the administrative act which split [the deceased’s] pension to
the benefit of the life companion, namely the failure to notify the widow, that irregular-
ity was found to be completely irrelevant when submitted to the scrutiny of the Judi-
ciary, so that there is no obstacle to upholding the above-mentioned act.” (Available at:
<http://bit.ly/1q7mSOy>).

195 ORGANIZATION OF AMERICAN STATES (OAS). Plenary Session 4, AG/RES. 2607 (XL-
0/10) Model Inter-American law on access to Public Information. W ASHINGTON, June 8,
2010.

1% Art. 33 of the Ley Federal de Transparencia y Acceso a la Informacion Pablica Guber-
namental [Federal Law on Transparency and Access to Public Governmental Informa-
tion] of 2002. Currently, the Instituto and the Organismos Garantes, contained in arts.
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Council;"” in Honduras, with the Institution of Commissioners [Instituto
de Comissdrios];"® and in El Salvador, with the Public Information Access
Institution [Instituto de Acesso a Informacdo Publica].'”

The classic border between administrative functions and jurisdictional
functions, according to Monroy,

is provided by the primary and secondary effect that they produce, re-
spectively, in the area of social relations. The administrative activity is
primary insofar as it is designed to be performed immediately and di-
rectly vis-a-vis citizens; on the other hand, jurisdictional activity is sec-
ondary: i.e., it is only present when laws that are intended to be complied
with spontaneously, including administrative laws and the actions of the
authorities are rejected by citizens and a mechanism is necessary to en-
sure their effectiveness or compliance in a voluntary or forced manner.2%

This explains the reluctance to admit the primary jurisdiction, i.e., a juris-
diction prior to the administrative decision and, especially, as an integral
part of it.

This situation is not changed by the case law of the Inter-American
Court of Human Rights which, following the example of the European
Court, requires a fair trial (effective proceeding) by an autonomous tribu-
nal for administrative cases within the public administrative authorities.?’!
This is so because the jurisdiction to which it refers in its precedents, de-
spite its non-judicial nature, does not necessarily include the contents of the
initial administrative decision and is mainly used for any conflicts resulting
from such decisions; in other words, the case law of the European and
Inter-American Courts relates to non-judicial bodies, such as the French
Council of State or Uruguayan Administrative Court — which is not equiva-
lent to a public administrative authority with primary — merely executive or
jurisdictional -- functions.?*?

8, Il e IV, 30, 37-42 of the Mexican Law of May, 4 2015 (Ley General de Transparen-
cia y Acceso a la Informacion Publica).

197 Art. 31 of the Law No. 20.285/2008 (Ley sobre el Acceso a la Informacién Publica
[Law on access to public information]).

19 Art. 8 of the Legislative Decree No. 170/2006 (Decreto No. 170/2006, Ley de Trans-
parencia y Acceso a la Informacion Publica [Law on Transparency and Access to Pub-
lic Information]).

199 Arts. 51 to 60 Decree n® 534/2011 (Ley de Acceso a la Informacion Publica [Law on

Access to Public Information]),

GALVEZ, supra note 189, at 418.

See the precedents in note 180 supra.

202 The European Court held that Councils of State situated outside the Judiciary and ex-
ercising functions of administrative jurisdiction are compatible with the Convention
provided that the advisory functions are not concentrated in the judges to the dispute
(Judgement in Procola v. Luxembourg delivered by the Court on 28 September 1995;

200
20
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In reality, regarding the procedure prior to restrictive administrative
decisions, the Inter-American Court decided that:

the guarantees contemplated in Article 8.1 of the Convention are also
applicable to cases in which a certain public authority adopts decisions
that rule on such rights?*> taking into account that although it cannot be
required to provide the guarantees characteristic of a jurisdictional body
it must nonetheless provide the guarantees designed to ensure that the
decision will not be arbitrary?*.)

The scholarly writings of Hispanic Latin America have preferred the ex-
pression debido procedimiento legal to differentiate it from due process
of law, which is inherent only in a judicial proceeding (trial) conducted
before an autonomous body. However, besides the risk of confusion with
procedural due process of law (the counterpart of substantive due process
of law), it fails to answer the essence of the question: Is an (autonomous)
jurisdiction inherent in an initial administrative decision or not?

There can be no doubt that autonomous jurisdiction is not an exclu-
sive function of the Judiciary; it can be exercised by the Executive. It would
be mere speculation to project the present debate into a past period when
the Judiciary supposed to devote itself exclusively to questions of private
law and the Executive to public law (ruling on disputes, as well) — at the
time, an autonomous administrative decision-making body was inconceiv-
able.

It is therefore time to confront the central topic of this article: the prior
nature that is required for observance of due process of law in the acts of
the public administrative authorities, as expressed in U.S. administrative
and constitutional law,?”’ and in the Latin-American laws and constitu-
tions, even though no corresponding concept is to be found in the Inter-
American Convention of Human Rights and in the European Convention
of Human Rights.

Is due process of law, through jurisdiction, a prerequisite for the for-
mation of an administrative decision restricting individual rights under
Latin-American law?

Judgement in Kleyn et al v. the Netherlands, delivered by the Court on 6 May 2003,
available at http://bit.ly/1DVyklu). See BARTOLE, supra note 180, at 176.

203 See Case of the Constitutional Court v. Peru, Judgement of 31 January 2001. 01. Series
C No. 71, para. 71, available at http://bit.ly/1UwcKLE; Case of Yatama v. Nicaragua,
9149, available at http://bit.ly/1iW2yHU; and the Case of Claude Reyes and others v.
Chile, 9119, available at http://bit.ly/1LSjyMB.

204 See the Case of Claude Reyes and others v. Chile, 119, (emphasis added).

205 See RICHARD J. PIERCE, ET AL., ADMINISTRATIVE LAW AND PrOCESS 231 (4™ ed. 2004). Re-
garding the essentially jurisdictional nature of the preparatory administrative proceed-
ings for administrative decisions in the United States, see ODETE MEDAUAR, A PROCES-
SUALIDADE NO DIREITO ADMINISTRATIVO [THE NATURE OF PROCEEDINGS IN ADMINISTRATIVE
Law] 83 (2¢ed., 2008).
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In reality, according to the letter of most of the laws in force in Latin
America, what is required is for the administrative decision to originate
from a fair proceeding, in order words, observance of the prior guarantees
of due process of law is a condition precedent for the enforcement of ad-
ministrative decisions. That is the mens legis.

In this context, if the State requires but does not provide for prior ju-
risdiction by means of a non-judicial administrative proceeding offering the
guarantees of a fair trial, the logical corollary will be for judicial proceeding
to perform that function and to serve as a protective instrument prior to the
enforcement of an administrative decision restricting an individual’s rights;
this, in turn, would to undesirable results, as shown in the introduction to
this paper: exacerbated judicial review, made even worse by a monist ju-
dicial system with non-specialised judges (although there are occasionally
specialised bodies in the monist system, the judges have not been organised
in a specialised career path).

It is insufficient to argue that compliance with the due process of law
clause could be ensured even without a prior non-judicial administrative
proceeding if a rejected claimant party could have recourse to a judicial
means of challenging the decision, unless that judicial means of challenge
automatically (unconditionally) suspended the enforceability of the dis-
puted administrative decision and also involved a trial with full powers
of review; that is the only way that would make it equivalent to a judicial
(or essentially jurisdictional) proceeding prior to an administrative decision
restricting the rights of an individual .2

From a different perspective, regarding administrative decisions made
at the request of an individual, the question has now been examined wheth-
er the petitioner should have the option of [first] exhausting the recourses
in the non-judicial administrative channels or else initiate judicial proceed-
ings immediately.?’” In effect, that option does not correspond to suitable
organisation of the state: if the non-judicial administrative appeal is non-
transferrable, it should be rejected. There are only two possibilities: either
the non-judicial administrative appeal is indispensable as a prerequisite for
access to a judicial proceeding or it has no function at all and should be
discarded (as a prerequisite for access to a judicial action).

On the other hand, from a more rigid perspective, to affirm that the
prior administrative appeal as a prerequisite for legal action is necessary on
the grounds that the authorities that the authorities have the exclusive right
to reverse their decisions?*® amounts to confusing the 19*-Century concept

206 Regarding the automatic suspensory effect on the implementation of an administrative
decision created by filing a judicial appeal, see RicARDO PERLINGEIRO & KARL PETER
SOMMERMANN, EURO-AMERICAN MODEL CODE OF ADMINISTRATIVE JURISDICTION: ENGLISH,
FRrRENCH, GERMAN, ITALIAN, PORTUGUESE AND SPANISH VERSIONS (2014).

27 See id. Article 32.

208 See RICARDO PERLINGEIRO ET AL., Principes Fondamentaux et Régles Génerales de la
Juridiction Administrative [ Fundamental Principles and General Rules of Administra-
tive Jurisdiction], 163 REVISTA DE PROCESsO, at 262 (2008).
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of the power of autotutela [the authority’s power to correct its own illegal
actions] with the contemporary concept of administrative dispute resolu-
tion. The indispensability of the prior proceeding (non-judicial administra-
tive appeal) should be proportional to its effectiveness and, consequently, to
the limits of review in any posterior judicial review.?%

Thus, there are two possibilities: either the proceeding is started at the
initiative of petitioner appealing against a decision denying his petition that
was issued at the end of a fair proceeding conducted by autonomous au-
thorities, or else such a proceeding becomes merely decorative and should
be discarded. However, as in the previous situation (proceeding initiated ex
officio), if a non-judicial administrative appeal results in another decision
against the petitioner in the appellate phase, then we should rethink the
scope— intensity — of appropriate judicial supervision to avoid the risk of
creating overlapping jurisdictions.

It would lead to an undesirable duplication of jurisdictions to a adopt
a fair and impartial hearing (procedural due process) prior to the [enforce-
ment of the] administrative decision, while at the same time maintaining a
judicial system of administrative jurisdiction (monist or dualist) or a non-
judicial jurisdiction with broad powers of review (exhaustive review), in
both cases, a posteriori to the administrative decision.?'’ The alternative
seems to tend toward the U.S. model of judicial review: a hybrid system of
administrative jurisdiction.

IV. CLOSING CONSIDERATIONS

The historical evolution of the administrative jurisdiction in Europe from
the 19 Century shows that independence is a vital prerequisite for its ex-
istence; the location of that jurisdiction within the structure of the state is
of merely secondary importance: whether on the level of the Judiciary, the
Executive, or divided between the two, or in entities that are autonomous
from both the Judiciary and the Executive.

Administrative jurisdiction is currently conceived of as inherent in
a fair trial and must not be confused with the primary actions of public

209 On the scope of judicial administrative jurisdiction as proportional to the effectiveness
of the prior administrative decisions, see, in general, PERLINGEIRO, supra note 3, at 293-
331 (2015); Asimow, supra note 9, at 3-32.

210 Asivow, supra note 9. MAIRAL, supra note 155, at 714; JuLio V. GoNzALEZ GARCiA, El
Alcance del Control Judicial de las Administraciones Publicas en los Estados Unidos
de América [The Scope of Judicial Revew of Public Administrative Agenices in the
United States of America] 37 (1996).
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administrative authorities, understood to be purely executive, sometimes
resulting from procedimentos administrativos [administrative procedures].

Based on such premises, the combination of the organisation of the
administrative jurisdiction within the state (non-judicial, judicial or hybrid;
monist or dualist) and the nature of the means of elaboration of administra-
tive decisions that restrict the rights and interests of individuals (whether
based on proceedings or procedures) lays the groundwork for the forma-
tion of a model of administrative justice.

The scope and intensity of the administrative jurisdiction are propor-
tional to the level of specialisation of the state bodies by which it is exer-
cised; the greater the scope and intensity of the jurisdiction prior to the
formation of the administrative decision (prior review), the less important
the bodies devoted to a posteriori jurisdiction (subsequent review) will be;
and vice-versa: both the duplication and the absence of jurisdiction are
undesirable.

It is therefore necessary to analyse the optimal point in time for the
administrative jurisdiction: review before or review after the formation of
the administrative decision?

In the current legal system of Latin-American countries, the fair trial is
advocated as inherent in the formation of administrative decisions, and due
process of law is expressly adopted; besides that, since the 19" Century, the
judicial system of monist jurisdiction has predominated in Latin-American.

On the model of the common law countries, it would be natural to
imagine in Latin America a reinforced non-judicial administrative jurisdic-
tion prior to administrative decisions (primary jurisdiction) side by side
with a non-specialised judicial jurisdiction that is prone to show deference
to administrative decisions.

In practice, however, the opposite situation occurs: there are no ad-
ministrative proceedings and no jurisdiction that is really prior to the ad-
ministrative decision; and the Judiciary, which lacks an autonomous admin-
istrative jurisdictional structure, occasionally endeavours to form special
administrative sections.

The US influence on the Latin-American model of administrative jus-
tice seems to be outweighed by the Continental-European Tradition.

In this context, where the current legislation is divorced from real-
ity, we are trying to determine where the Latin-American administrative
jurisdiction is heading. How can we interpret the evolutionary historical
framework of its administrative justice over the 200 years of its existence
and put it in perspective?

Even after the influence of the U.S. Constitution with respect to the
unified judicial system, in the early 19" Century, and of administrative
and procedural due process of law in the late 20™ Century, Ibero-America,
naturally oriented by civil law, remains tied to the culture of Continental-
European administrative law.

The transformations undergone by administrative law in European
countries have not been followed in Latin America, however, resulting in a
lacuna in its administrative justice system that can still be felt today.
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In the Europe of the first half of the 19" Century, discussions were
raised about an administrative jurisdiction separated from the public ad-
ministrative authorities, even in the hands of a specialised Judiciary; in con-
trast, in Latin America, the constitutions of the period did not even tackle
the subject but contented themselves with creating a Judicial Branch to try
“administrative disputes” (contentieux administratif) commensurate with
the cases that were tried in 18"-Century Europe, that is to say, in practice,
restricted to what would now be considered private-law conflicts involving
the administrative authorities, since, in that century, the range of govern-
mental actions (acte du gouvernement) immune to jurisdiction was defined
too broadly.

The evolution of administrative jurisdiction in Europe gradually be-
came noticed in Latin America in various ways; it was not until the end
of the 19" Century that timid experiments were begun with a system of
specialised jurisdiction which, in certain countries, was tied to the Judiciary
and, in others, separated from both the Judiciary and the Executive. This
system is currently found in only five different Latin American countries:
Guatemala, the Dominican Republic, Colombia, Uruguay and Mexico.

The absolute majority of the Latin-American countries have adopted
the unified judicial system, which, however, since it is inherent in common
law, was not easily assimilated by them and made little progress towards
the innovations displayed by US administrative law from the late 19 Cen-
tury: with administrative authorities capable of conducting a fair trial as a
prerequisite for the elaboration of administrative decisions, which tended
to be challenged by the Judiciary only when they were [obviously] illegal
and unreasonable.

In that respect, the Judiciary’s lack of specialisation and constant def-
erence to the administrative authorities in the United States were made up
for by the increasing effectiveness of due process of law in non-judicial
sphere prior to the formation of administrative decisions (primary jurisdic-
tion).

It wasn’t until the late 20% Century, when democracy was restored to
much of Latin America, that the Judiciary started exercising more intense
supervision of administrative actions (including the use of discretionary
powers) and began to create certain adjudicating bodies specialising the
field of administrative law.

The excessive load on the courts, however, is the most obvious sign
that the system has failed.

The occasional specialised bodies — typical of the monist judicial sys-
tem — are incapable of avoiding the trend of their judges to show favourit-
ism towards administrative actions or (in the exceptional cases in which
they act more boldly) of eliminating the mistrust of the jurisdiction aroused
by the administrative authorities, who claim that the courts are abusing
their authority and that the judicial decisions are of doubtful quality.

Moreover, in Latin America, civil servants in positions of authority do
not always have legal expertise and, in most cases, their duties include both
investigation and decision-making in the context of administrative proce-
dures that result in decisions restricting the rights of individuals.
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Now that it has become firmly established that administrative deci-
sions are subject not only to the applicable statutes but also to the suprem-
acy of constitutional law and international human rights conventions -- a
concept which has become ingrained in Latin-American and Continental
European legal doctrines and encouraged by the case law by the European
and Inter-American Courts of Human Rights - public administrative au-
thorities are required to have a high level of legal expertise, along with a
certain degree of independence in decision-making.

It is also extremely important to understand that the effects of ad-
ministrative decisions on the interests of private citizens, guided by respect
for their fundamental rights, must be the result of fair hearing, in which
the decision-making authorities must not be confused with the executive
authorities.

In this context, it is inevitable to conceive of an administrative jurisdic-
tion that is implemented in two distinct phases, before and after the elabo-
ration of the administrative decision, in order to satisfy both the need for all
public institutions to respect the Rule of Law and the guarantee of effective
judicial protection, although not necessarily in the hands of the Judiciary.

Without many alternatives, this is currently the road that should be
followed by the administrative jurisdiction in Latin America.

The panorama of Latin-American constitutional and statutory law
makes it strikingly clear that administrative jurisdiction must be handled
by a Judiciary that lacks a specialised structure (except for the five countries
mentioned above), while at the same time due process of law must clearly
be a constituent element of administrative decisions that restrict the rights
of individual.

It has therefore become urgently necessary to advocate a reform of the
State by endowing it with a structure capable of conducting prior jurisdic-
tional proceedings through civil servants trained in law and autonomous,
impartial and specialised administrative authorities.

As the State becomes structured in such a way as to create a primary
jurisdiction for the elaboration of administrative decisions, a posteriori ju-
risdictional supervision will cease to be the only protective mechanism and
the interests of the individual will be safeguarded better, because citizens
will not have to suffer the consequences of a decision against them until
they have first had an opportunity to defend themselves in a fair trial.

If the Continental-European legal system now co-exists with non-ju-
dicial procedures prior to administrative decision and a predominantly a
posteriori administrative jurisdiction it is because its culture enables admin-
istrative authorities, despite their lack of independence, to act with reliable
degrees of impartiality.

The same cannot be said of Latin America, however, where it would be
advisable to split the jurisdiction (corresponding to a proceeding conducted
by autonomous judges or authorities) by shifting part of it to a non-judicial
phase prior to the formation of the administrative decision.

The Latin-American of model administrative justice tends to rely on
European experience but it cannot continue to draw its inspiration from
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that source because, paradoxically, it would not provide individuals with
sufficient guarantees in today’s Latin America.

The Latin-American model is moving towards a transitional phase, in
search for the implementation of the administrative due process of law that
is enshrined in its constitutions and laws and inherent in its unified judicial
system that has been in force for 200 years.

Finally, the Latin-American organisational model is tending to move
towards the hybrid jurisdictional system of the United States, experienced
by Honduras in the 1960s and 80s, but which is not completely similar to
it. It is a model that tends to preserve its own identity because the Latin-
American experience with non-judicial jurisdiction has moved towards
bodies and tribunals that are autonomous from the Executive, as we have
seen in Bolivia, Panama, the Dominican Republic, Colombia, Guatemala,
Ecuador and Uruguay in the 19" and 20* Centuries.
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